Google 



This is a digital copy of a book that was preserved for generations on Hbrary shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http : //books . google . com/| 



PROBLEMS 



IN THE 



LAW OF CONTRACTS 



IL CJOLLBCTION OP OONORETE PROBLEMS, ABBANQED FOR 
STUDY, REVIEW, AND OLASS-ROOM DISCUSSION, IN 
CONNECTION WITH CASE BOOKS, TEXT- 
BOOKS, OR LECTURES, WITH REF- 
ERENCE NOTES, 



BY 



HENRY WINTHROP MLLANTINE 

PROFESSOR OF LAW IN THE UNIVERSITY OF WISCONSIN 



THE LAWYERS CO-OPERATIVE PUBLISHINa OO. 

ROCHESTER, N. Y. 
1915 



*> w ^ w ». . 



L12250 



''■' •' -&3c 



Copyrlflrht 1915 
By H. W. BALLANTINB. 



PREFACE. 



It is believed that one of the greatest needs of law 
students is more thorough drill in the actual applica- 
tion of the authorities and principles of law which 
they are studying, to varied situations and sets of 
fact. 

The aim of this little book is to offer a collection 
of concrete illustrative examples, examination ques- 
tions, and practical problem cases for discussion, 
drill, and review. They are so arranged as to pre- 
sent in logical order the important distinctions and 
crucial issues of the Law of Contracts, condensed in 
a nutshell. Such citations and reference notes are 
appended as will guide the student to the authorities 
in the case book and elsewhere by which he may 
crack the shell and work out the solutions for him- 
self, much as the lawyer has to do with actual cases, 
in preparing briefs and legal opinions. 

These problems may be used from day to day, iit 
connection with the corresponding cases in the case 
book to compel careful thought and criticism in 
preparation for class-room discussion, or for review 
and drill after the student has covered a topic in the 
case book or text-book, or after he has pursued his 
entire course of study on the subject. It is hoped 
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iv PREFACE. 

that students who are using any of the standard col- 
lections of cases will find the book a valuable aid and 
stimulus to their daily study. 

The problem cases may also be used in connection 
with a text-book such as Professor Williston^s val- 
uable edition of Wald's Pollock on Contracts, to 
which many references are given, or for high school 
and college courses with lectures, with almost no text 
or library work required. The problems are based 
on decided cases involving questions that frequently 
arise in practice, or are taken from examinations 
given at Harvard, Michigan, Northwestern, Chicago, 
and other leading law schools, the school and year of 
the examination being indicated in parenthesis after 
such problems. They are supplemented with refer- 
ences to decisions, text-books, and to valuable notes 
in L.R.A. and the leading series of annotated reports, 
which very conveniently digest and classify the 
authorities. The general plan is to cite the most per- 
tinent cases from the case books first, and then a few 
recent cases or sources which will give a clue to the 
authorities pro and con generally. The table of cases 
will thus give a convenient key to the specific prob- 
lems. The reference notes also refer to critical notes 
and articles in the Harvard, Columbia, Michigan, and 
other Law Reviews. 

Some of the problems can be definitely answered 
by the application of the authorities cited ; many are 
close questions upon which conflicting authorities are 
cited; as to some the authorities cited are not directly 
decisive, and only point the way to the general prin- 
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ciples involved. Ample scope is left to exercise the 
originality and wits of the student. 

The directions to the student as to methods of use 
may be varied to suit the needs and capacity of the 
class. One possible method is to assign one or more 
problems to each student every week, requesting a 
written opinion or brief of two or three pages to be 
handed in for correction. The student should be re- 
quired first to analyze out and state the precise issues 
involved in the problem, taking up the facts step by 
step. He should next form a provisional hypothesis 
or theory of the case on principle. He should then 
proceed to select from the authorities one or more of 
the cases most directly in point. Having abstracted 
his cases and made notes of his authorities, he may 
then write a three or four page opinion in the form 
of a brief under proper headings. He should meet 
the issues squarely, and state and apply his author- 
ities, being careful to bring out the reasons upon 
which his conclusion rests. 

The problems may thus be used for briefing, either 
in connection with courses in contracts or in brief- 
making, for oral arguments in moot courts and law 
clubs, for practical offhand exercises during a course, 
for private review and self-testing at the end of a 
course, for concrete illustrations in college lecture 
courses in contracts and coromercial law, and for law 
school and bar examinations. 

It is hoped that the use of the problem cases may 
prove useful both to student and instructor, what- 
ever method of study is followed; that it will stimu- 
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late a more searching and critical habit of reading 
cases; that it will impress and make more clear and 
definite the crucial issues and distinctions of the 
law ; that it will induce the student to look up law in 
the reports, and use the resources of the law library ; 
and, above all, that it will train the student in the 
practical application of legal principles and prece- 
dents, and will develop his powers of reasoning and 
arguing independently, — ^the great aim of legal edu- 
cation. 

H. W. B. 
Madison, Wis., Oct. 1, 1915. 

Note. For further discussion of the use of prob- 
lems in teaching law, see article ** Adapting the Case 
Book to the Needs of Professional Training/' in 2 
Am. Law School Review, p. 135. 
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CHAPTER L 

CONTRACTUAL AGREEMENTS, EXPRESS, TACIT, 

AND FICTITIOUS. 

Sec. 1. Terms and Concepts to Be Distinguished. 

Problem 1. What are the essential elements of a 
contract? Is the term ^/contracts" used to include 
all obligations arising from a promise, agreement, or 
voluntary undertaking, as contrasted with those 
which are imposed without consent? 

Directions: Read over various definitions of a 
contract in the text books, encyclopedias of law, and 
law dictionaries at your disposal. After compari- 
son and reflection, write out two or three definitions 
in your note book, with such modifications or addi- 
tions as suggest themselves to you. Always give the 
exact citation of your sources and authorities, and 
quote accurately. 

Definitions of Contract. 

9 Cyc. Contr. 241. 

6 R. C. L. ConlT. sec. 4, p. 586. 

2 Words and Phrases, p. 1513. 

Bouvier's Law Dictionary. 

Black's Law Dictionary. 

Wald's Pollock on Contracts (3d ed.) p. 2. 

1 
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Problem 2. What is the legal sense of the term, 
^^ obligation r* 

Problem 2a. Define promisor and promisee ; cove- 
nantor and covenantee; obligor and obligee. 

Note : The Law of Obligations in Roman law, and 
in European Codes derived therefrom, indicates one 
of the great divisions of the law, more general than 
the law of contracts. It embraces all claims which 
entitle one party to require from another the fulfil- 
ment of some demand. The term was first adopted 
into English law meKely to signify one species of obli- 
gation, viz., a bond or acknowledgment of debt under 
seal, but the term is now much used in its wider gen- 
eric sense as including all species of personal claims 
and duties, whether arising from contract, quasi-con- 
tract, express or constructive trust, marital or family 
relation, judgment or decree of court, or from stat- 
ute, public calling, or otherwise. 

A ''contract obligation" is to be distinguished 
from the phi^ase ''obligation of a contract," as used 
in U. S. Const, art. 1, sec. 10, which is construed to 
mean the binding and coercive force of the contract, 
which depends upon the law's providing a remedy 
for its enforcement, and w^hich may not be impaired 
by state legislation. See Impairing the Obligation 
of Contracts, Bouvier Law Dictionary. 

Directions: See No. 1, supra; also Preface. 

Definitions of Obligation. 
Wald's Pollock on Contracts (3d ed.) p. 4. 
Salmond, Jurisprudence (2d ed.) p. 427. 
Black's Law Dictionary, Obligatio, Obligation. 
Bouvier 's Law Dictionary, Obligatio, Obligation. 
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Problem 3. What is the difference between eon- 
tracts implied in fact and express contracts? 
Directions: See No. 1, supra; also Preface. 

2 R. C. L. 747. 

2 Words and Phrases, p. 1530. 

W. P. p. 9. 

4 Words and Phrases, p. 3428. 

See 11 L.R.A.(N.S.) p. 896, note. 

Note : Some writers and courts say that the only 
difference between express contracts and contracts 
implied in fact is as to the mode of proof, the nature 
of evidence, direct or circumstantial, by which they 
are established. 

Keener, Quasi-Contracts, 5. 

See note, 11 L.R.A.(N.S.) p. 896. 

Is this accurate? Is not the distinction between 
bargains expressed in so many words, written or oral, 
and agreements expressed by conduct, tacitly ? 

Heffron v. Brown (1895) 155 111. 322, 40 N. E. 583. 

Might not an express contract to marry, that had 
been made in so many words, be proved, in whole or 
in part, by evidence of such actions and circum- 
stances as usually attend an engagement? 

Homan v. Earle (1873) 53 N. Y. 267. 

Problem 4. What is the difference, if any, be- 
tween an ^* express" and a *^ special" contract? 



4 PROBLEMS IN CONTRACTS. 

4a. Between a simple contract and a specialty 
contract ? 

4b. What is * * assumpsit ' ' and what are the * * com- 
mon counts f 

See Bouvier Law Dictionary (3d ed.) Assumpsit. 
2 R. C. L. 742, 745, 775. 

Note: The term *^ special contract" is often used 
to denote an express or explicit contract, one which 
declares the terms of the bargain in so many words, 
as distinguished from one the terms of which must 
be ascertained by inference from the tacit under- 
standing of the parties as indicated by their acts or 
the circumstances of the transaction. ^ * Special con- 
tract" is particularly used to contrast a promise de- 
clared in words by the parties, with a debt implied 
from something done at the request of another, 
which may be recovered on the common counts. One 
may often sue either on the breach of the special con- 
tract or on certain of the so-called common counts 
for goods sold and delivered, or bargained and sold ; 
Avork and labor done; for monev lent; for monev 
paid; for money had or received; or for money due 
on an account stated, when he has fully performed 
an express contract on his part and is entitled to re- 
ceive a money compensation therefor. The perform- 
ance of the express contract gives rise to a debt. 

Problem 5. What is the distinction between con- 
tracts implied in fact and contracts implied in law; 
between tacit and fictitious or '* quasi-contracts ? " 
What is a ** quasi-contractual obligation" or ** quasi- 
contract?" Give examples. 
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Directions: See No. 1, supra. 

9 Cyc. p. 243. 

2 R. C. L. Assumpsit, p. 749. 

6 R. C. L. Contr. sec. 7, p. 588. 
2 Words and Phrases, p. 1526. 

7 Words and Phrases, p. 5883. 

15 Am. & Eng. Encyc. Law (2d ed.) pp. 1076-8, 1108. 

Wald's Poll. Contracts (3d ed.) pp. 10, 11. 

Herzog v. Herzog, 29 Pa. St. pp. 465, 467. 

Columbus, etc. Ry. Co. v. Gaffney, 65 Ohio St. p. 104, 61 

N. E. 152. 
People ex rel. Dusenbury v. Speir, 77 N. Y. pp. 144, 149. 
Board v. Bloomington, 233 111. 164, Ann. Cas. 1913A, 471, 

477, note. 
Keener, Quasi-Contracts, p. 12, n. 2, 19-25. 
Woodward, Quasi-Contracts, pp. 6, 9. 

Note: Quasi-contracts include those obligations 
to pay money which the law imposes independently 
of bargain or agreement, where unjustified benefits 
have been received from another, or where expendi- 
tures and burdens have been cast upon him which in 
justice call for compensation or reimbursement. 

Examples: Money received from another by mis- 
take of fact or through fraud, duress, or undue in- 
fluence, or on a consideration which has failed, or 
under a contract rescinded, terminated, or unenforce- 
able, or as the proceeds of another's property; money 
necessarily paid in discharge of legal liability pri- 
marily on another; infants' or insane persons liabil- 
ity for necessaries. 

See Keener, Quasi-Contracts, pp. 19-25. 
Lewinsohn, Contract and Quasi-Contract, 2 Calif. Law 
Kev. 177. 
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Sec. 2. When Actual Agreements, ^^ Implied in 
Fact/' Are to Be Inferred. 

Problem 6. In an engagement to marry, can the 
contract be entered into between the lovers without 
his (or her) asking in words the question: *^Will 
you marry me ? ' ' and without her (or his) answering 
in words : * * Yes, I will do so ? " 

Homan v. Earle (1873) 53 N. Y. p. 267. 

Problem 7. Write out brief instructions to the 
jury setting forth the tests which they are to apply 
in weighing the evidence for plaintiff or defendant 
as to the making of a tacit contract or engagement to 
marry. 

See Homan v. Earle, 53 N. Y. p. 267, also Yale v. Curtis, 

151 N. Y. p. 598, 45 N. E. p. 1125. 

See also other cases collected in 8 Century Digest, 

** Breach of Marriage Promise,*' sec. 31; 3 Dec. Dig. sec. 

4, 22 Breach of Marriage Promise. 

Problem 8. A subscribed for the American Reg- 
istei:, a monthly magazine, for a year. At the expira- 
tion of the year he neither renewed the subscription 
nor gave notice that he wished the magazine discon- 
tinued. The publishers sent the magazine for a 
second year. During the year A received and read 
the magazine. There was no other communication 
between the parties than as stated above. The pub- 
lishers demand the price for the second year. A re- 
fuses to pay. What should the judgment be? (Uni- 
versity of Chicago Law School, 1910.) 
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Fogg V. Atheneum, 44 N. H. 115, 82 Am. Dec. 191. 

Problem 9. Suppose an advertiser is aware of the 
continuance of his advertisement after the time 
specified for publication has expired? Is he liable 
for the price until he orders it stopped? 

Austin V. Burge, 156 Mo. App. p. 286, 137 S. W. p. 618. 
Cent. Dig. Contracts, sec. 127^^^. 
Dec. Dig. Contracts, sec. 27. 

Problem 10. The owners of the V. and S. yachts 
entered into an agreement with the M. Yacht Club, 
that if they were permitted to enter into the com- 
petition for a prize at the Club 's regatta, they would 
be bound by the rules of the club. Among the rules 
it was provided that if by a neglect of any rule a 
yacht should foul another, she should forfeit all 
claim to the prize, and pay all damages. The S. 
yacht broke a rule, and thereby ran into and sank 
the V. yacht. Was there any contract between the 
owners of these two yachts to pay damages? 

Were there actually two contracts? Or was not 
the only contract the one made with the club by the 
entry for the benefit of the other competitors ? When 
were they made ? 

The Satanita (Court of Appeal 1895) Law Reports, (1895) 
Probate, p. 248, 1 W. Cases, p. 24. 

Problem . 10a. A wrote to B : * ^ I will let you have 
my horse if you will agree to let me have your black 
bull. If you wish to make the bargain, go to my 
stable and take the horse yourself. I shall be away 
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from home for some days.'' B went to the stable, 
and took the horse, but, changing his mind, returned 
the horse before A discovered what he had done. 
Afterwards A learned the facts. What are the rights 
of the parties? (Harvard, 1900.) 

6 R. C. L. Contr. sec. 6, p. 587. 
Wald's Pollock, Contr. pp. 10-11. 

Problem 11. A, under a written contract, em- 
ployed the plaintiff for one year at a salary of $2,000 
for the year. When the year expired, the plaintiff 
without further express agreement continued in A's 
employ for several years, but was discharged in the 
middle of the year in question without cause, when 
A became bankrupt. The plaintiff therefore brings 
this action against A's trustee in bankruptcy for 
damages for being discharged in the middle of the 
year without cause. There was no express renewal. 
Did the parties renew the contract for a year by con- 
tinuing the employment after the expiration of the 
first year? 

Adams v. Fitzpatrick, 125 N. Y. p. 124, 26 N. E. p. 143. 

Sec. 19 H. L. R. p. 300. 

15 Am. & Eng. Ency. Law (2d ed.) Implied Contracts, 

p. 1092. 
Appleton Waterworks v. Appleton, 132 Wis. 563-571, 113 

N. W. p. 44. 

Problem 11a. M agreed to employ S and S agreed 
to serve M for $100 a month. No limit of time was 
fixed by the agreement. After S had worked six 
weeks M discharged him without cause. What are 
S 's rights ? (Harvard, 1915.) 



CONTRACTUAL AGREEMENTS. 9 

Problem 12. Action to recover charges for ware- 
house room furnished by the plaintiff for the storage 
of an engine, the property of defendant. The engine 
was put into the basement of plaintiff's building for 
the use of a tenant, but, upon failure of the tenant 
of the premises to pay rent, the plaintiff took pos- 
session and notified the defendant that if he did not 
remove the engine the plaintiff would charge him 
$7 for every day it remained there. The engine was . 
left there a while longer, until defendant finally re- 
moved it. 

Is a tacit promise to pay the storage asked, to be 
inferred from defendant's conduct in leaving the 
engine on plaintiff's land after notice that plaintiff 
would charge for borage? 

Taylor and Dexter Engine Co. (1888) 146 Mass. p. 613, 
16 N. E. p. 462. 

Problem 12a. Suppose plaintiff had asked $100 
or $1,000 per day, would your answer be the same? 

Problem 12b. Suppose defendant's drain pipe 
projected into plaintiff's ground, and plaintiff 
ordered defendant to remove it or pay $10 per day; 
would assent be inferred from the fact that the de- 
fendant did nothing, but failed to dissent from the 
notice, or to remove the drain from the property ? 

Problem 12c. Suppose that plaintiff puts up a 
sign notifying trespassers that plaintiff will charge 
$100 a time to everyone who crosses his land or takes 
'"•ater from his well. Can any promise be presumed 
or inferred where defendant 's act is done in defiance 
of plaintiff's right, or under claim of adverse right! 



^ 
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Wright V. Sonoma County, 156 Cal. p. 475, 134 A. S. R. 

p. 140, 105 Fafi. p. 409. 
Lewinsohn, Contract and Quasi-Contract, 2 Calif. Law 

Rev. 177. 

Note. As to liability on an implied contract from 
fact of occupancy or use of property on terms pre- 
scribed by the owner see : 

Cent. Dig. Contracts, sec. 124. 

Dec. Dijj. Contracts, sec. 27. 

Coit V. Planer (1873) 51 N. Y. p. 647. 

Sadlier v. Riggs (1890) 15 Daly, p. 522, 8 N. Y. Supp. 473, 

9 N. Y. Supp. 509. 
47 Cent. Dig. Use and Occupation, sec. 3. 
Hunter v. Felton (1889) 61 Vt. p. 359, 17 Atl. p. 739. 
Wright V. Sonoma County, 156 Cal. p. 475, supra. 
Price V. Beckman, 11 Lid. App. p. 263, 39 N. E. p. 169, 

54 Am. St. Rep. p. 505. 
Cook V. Medbury, 150 Mass. p. 499, 23 N. E. p. 225 (express 

refusal to pay rent). 

Problem 12d. Is there an implied promise to pay 
for use or occupation when property is used or occu- 
pied without the knowledge or consent of the owner? 

Hurley v. Lamoreaux, 29 Minn. p. 138, 12 N. W. p. 447 

(plaintiff cannot recover for storage of defendant's 

lumber or logs, though left on plaintiff's land for over 

a year, in absence of notice). 
May V. Western Lime Co. 65 Wash. p. 696, 44 L.R.A. 

(N.S.) p. 333 (use of patent; no implied agreement to 

pay royalty). 
Col. etc. Mfg. Co. V. Elsea, 85 Kan. p. 106, 116 Pac. p. 249, 

Ann. Cas. 1912Cy p. 1145 (grazing cattle on another's 

land). 

Problem 13. Defendant is the proprietor .of a 
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photograph gallery, and employed plaintiff as an ex- 
pert in taking, finishing, and retouching photo- 
graphs, for one year, at $20 per week. Plaintiff was 
paid week by week the full contract price during the 
entire year, and now sues for extra compensation for 
Sunday work, 300 evenings' work, and also for two 
weeks' time during which he was to have had a vaca- 
tion. There was no express agreement that plaintiff 
was to be compensated for such overtime or extra 
work beyond what was required by the terms of the 
contract. Plaintiff remained at his work voluntarily, 
and did not call for his vacation or demand extra 
compensation imtil after the term of employment 
was ended. 

Can an implied agreement to pay plaintiff for ex- 
tra time be found? 

Schurr v. Savigny (1891) 85 Mich. p. 144, 48 N. W. p. 547. 
15 Am. & Eng. Enc. of Law (2d ed.) Implied Contracts, 

pp. 1094, 1095, notes 3 and 4. 
Luske V. Hotchkiss, 37 Conn. p. 219, 9 Am. Rep. p. 314. 
As to Extra Work, see 6 R. C. L. 909. 
Cent. Dig. Contracts, sec. 1071-1094. 
Dec. Dig. Contracts, sec. 232. 
Work and Labor, Dec. Dig. sec. 13. 

Problem 14. Can an officer of a corporation, such 
as director, president, or vice-president, recover com- 
pensation for services, official or extra-official, in the 
absence of prior express contract, if he renders serv- 
ices to the corporation outside the scope of his offi- 
cial duties? 
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Corrine V. Toponce, 152 U. S. p. 405, 38 L. ed. p. 493, 

14 Sup. Ct. Rep. 632. 
Ten Eyck v. Pontiac, etc. R. R. Co. 74 Ind. p. 226, 41 N. 

W. p. 905, 3 L.R.A. p. 378, 16 Am. St. Rep. p. 633. 
Severson v. Bi-Metallic Co. 18 Mont. p. 13, 44 Pac. p. 79. 
Dunlap V. Montana-Tonopah Co. 192 Fed. p. 714. 
Bassett v. Fairchild, 132 Cal. p. 637, 61 Pac. p. 771, 64 Pac. 

1082, 52 L.R.A. pp. 611, 615. 
Corporations : 
Cent. Dig. see. 1334. 
Dec. Dig. sec. 308. 

Sec. 3. Quasi-Contracts or Fictitious Agreements 
^^Implied in Law." 

Problem 15. A fire was spreading rapidly from 
a remote part of plaintiff's field, in which defendant 
had a stack of wheat. As the fire was threatening 
to bum the stack of wheat, plaintiff set to work in 
defendant's absence, and removed it himself, so as 
to save it for defendant; and he now claims to re- 
cover compensation for his work and labor in its 
removal. 

Is there any promise to be implied, if a man 
humanely bestows his labor, and even risks his life, 
in voluntarily aiding to preserve his neighbor's prop- 
erty from destruction by fire? 

Bartholomew v. Jackson (1822) 20 Johns (N. Y.) 28, 11 
Am. Dec. p. 237. 

Compare Chase v. Corcoran (1871) 106 Mass. p. 286 (re- 
covery allowed for expenses of keepinjj: and repairing 
defendant's boat found adrift). 

Taylor v. Laird, 25 Law J. Exch. pp. 229, 332. 

Note on **the Olympia'' 181 Fed. p. 187, 24 H. L. R. pp. 
408, 409. 
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Problem 16. Plaintiff, a physician, rendered 
services to B, who was injured in an accident. B 
was unconscio.-S as a result of the accident, and died 
before recovering consciousness. Plaintiff seeks to 
recover the amount of his charges from B 's adminis- 
trator? Is he entitled to recover anything? (Colum- 
bia University, Quasi-Contracts, 1912.) 

Edson V. Hammond (N. Y. Supp. 1911) 142 N. Y. App. 
Div. p. 693, 127 N. Y. Supp. p. 359. 

Contnam v. Wisdom, 83 Ark. p. 601, 12 L.R.A.(N.S.) p. 
1090, note (on right of physician to recover for emer- 
gency services to unconscious person). 

Problem 17. If A wrongfully requires B to re- 
main a member of a 6hain gang, and compels B to 
render him valuable services, can B sue A for the 
value of the services rendered, upon an implied 
promise to pay the reasonable value of the work? 
Is this contract implied in fact or in law? 

Hamby v. Collier, 136 Ga. p. 309, 71 S. E. p. 431. 
Patterson v. Prior, 18 Ind. p. 440, 81 Am. Dec. p. 367. 

Problem 18. During a period of oyer six years, 
plaintiff had a contract with the government for 
carrying the mails between certain railway depots 
and the postoflfice. The defendant railroad was re- 
quired to transfer the mails from its road to that of 
a connecting railroad in the course of transit, a dis- 
tance of about 50 feet. The plaintiff, supposing that 
it was his duty to make the transfer between the two 
roads under his contract with the government, per- 
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formed the services which the defendant ought to 
have performed for all these years. 

Plaintiff now claims that a contract should be im- 
plied on the part of the defendant to pay him what 
his services were reasonably worth in so transferring 
the mails for the defendant at its depot. Defendant 
argues (1) that the plaintiff at no time supposed that 
he was entitled to any compensation; (2) there was 
no express request by the defendant company or by 
its agent for the performance of this service; (3) the 
company had employees of its own at the depot who 
could have performed the services. 

There being no express or tacit contract to pay 
what the services were reasonably worth, should not 
the plaintiff recover at least the actual benefit con- 
ferred by mistake on defendant in attending to the 
matter of performing the service which defendant 
through its agents should have performed? 

Columbus, H. V. & T. Ry. Co. v. Gaffney (1901) 65 Ohio 
St. p. 104, 61 N. E. p. 152, Woodruff Cases, Q. C. p. 19. 

Compare McClary v. Michigan Central R. Co. 102 Mich, 
p. 312, 60 N. W. p. 695. 

Blowers v. Southern Railway Co. (1906) 74 S. C. p. 221, 
54 S. E. p. 368. 

Problem 19. A and B are husband and wife. A, 
reasonably believing that B is dead, goes through the 
legal forms of a marriage to X, who also reasonably 
believes that B is dead. For five years they live to- 
gether as husband and wife, believing that they are 
such. During this priod A supports X, and she per- 
forms the usual wifely services in the care of his 
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house. The law of the jurisdiction gives the husband 
the rent of the wife's realty. During this period A 
collects for his own use $5,000 rents from X's realty, 
in the exercise of his supposed marital rights. At the 
end of this period A learns that B is still alive, but 
does not tell X. For another year A and X continue 
to cohabit, and A continues to collect for his own use 
the rents of X's realty. During this year the rents 
amount to $1,000. At the end of the year X learns 
that B is still alive. Thereupon she ceases to cohabit 
with A, and sues him for $6,000, the amount of the 
rents received by him during the entire six years. 
What, if anything, should she recover in this action ? 
(Stanford University, Quasi-Contracts, 1911.) 

See Cooper v. Cooper, 147 IMass. p. 370, 17 N. E. p. 892, 
9 Am. St. Rep. p. 721. 

(Adversely criticised in Keener, Quasi-Contracts, p. 323). 
29 L.R.A.(N.S.) pp. 787, 788 (note, implied contract be- 
tween persons living together under void marriage). 

Problem 19a. A, supposing that she was B's legal 
wife, lived with him as such for five years. Upon 
learning that B had another wife living, she sued 
him, and at the trial proved that she had been de- 
frauded into marrying B, and that her services were 
worth $2,500. Is she entitled to judgment, either on 
contract implied in fact or in law ? (Coliunbia Uni- 
versity, Quasi-Contracts, 1912.) 

See 50 Cent. Dig. Work and Labor, sec. 21. 
Dec. Dig. Work and Labor, sec. 7. 
29 L.R.A.(N.IS.) pp. 787, 788, note. 
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Problem 20. During 1908 the B company is fur- 
nishing ice to A & Co. imder a proposal by A & Co. to 
take such ice as they may order from it during the 
year at $3 per ton, to which offer the B company has 
assented, undertaking to supply such ice at that 
price during the year. In the middle of the year the 
B company sells all its business rights to the C com- 
pany, the sale being kept secret. The C company 
fills all orders of A & Co. addressed to the B com- 
pany, and at the end of the year presents a bill to A 
& Co. for the ice so furnished at $3 per ton. A & Co. 
refuse to pay anything. C Company sues A & Co. for 
ice sold and delivered. (Harvard, Contracts, 1908.) 

Was there an express contract? Was there any 
proposition or offer by the defendant to the plain- 
tiff? 

Was there a tacit or implied contract? 

Was there not at least a quasi-contractual liability 
for the ice delivered and consumed, even though de- 
fendant supposed he was receiving it from another 
party ? 

Boston Ice Co. v. Potter (1877) 123 Mass. p. 28, 25 Am. 

Rep. p. 9. 
Compare 5 Enc. Law & Proc. p. 908, note 14. 
4 Cent. Dig. Assign, see. 25. 
11 Cent. Dig. Contracts, sec. 796. 

Problem 20a. Is not the above the case of an im- 
plied contract arising from the fact that plaintiff's 
goods were accepted and used by the defendant, in- 
duced by mistake as to the person with whom the 
dealing was being had, and voidable perhaps on that 
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ground upon restoration of the status quo, but not 
absolutely void ? 

Problem 20b. Suppose defendant had received 
notice of the change of firm, and had continued to ac- 
cept the ice as delivered, would there have been an 
implied contract in that event ? 

Problem 20c. Suppose defendant had discovered 
the mistake before he had used the goods, would he 
have had to return or pay for them? 

Cincinnati Gas Co. v. Western Sieman Co. 152 U. S. p. 

200, 202, 38 L. ed. 411, 412, 14 Sup. Ct. Rep. 523. 
Burton L. Co. v.. Wilder, 108 Ala. p. 669, 18 So. p. 552. 
Barnes v. Shoemaker (1877) 112 Ind. p. 512, 14 N. E. 

p. 367. 
W. P. Contr. (3d ed.) p. 591. 
Concord Coal Co. v. Ferrin, 71 N. H. p. 33, 51 Atl. p. 283, 

93 Am. St. Rep. p. 496. 
17 Dec. Dig. Sales, sec. 33. 
Boulton V. Jones, 2 H. & N. p. 564, K. Cas. p. 567 (order 

executed by successors to the business). 

Problem 21. Plaintiff, a contractor, and defend- 
ant, a landowner, signed, as they supposed, duplicate 
contracts for the construction of a Turkish bath 
house on the land of the defendant. The contract was 
on typewritten sheets, and the architect who drew 
the contract fraudulently changed the sheets on 
which the price was written, and inserted $10,000 
more in the copy delivered to the contractor than in 
the copy delivered to the owner, so that the minds 
of the parties never met on the price. At the time 
the contractor signed, the contract price was $33,000. 
At the time the defendant signed, the contract price 
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was $23,000. The parties did not discover this dis- 
crepancy until after the building was substantially 
completed. 

The plaintiff has received $23,000, and now sues 
for an additional $10,000. The market value of the 
labor and materials furnished by plaintiff, and also 
the cost to plaintiff, approximate $33,000. 

It was bad judgment on the part of the defendant 
to build such a structure on the lot, and the increase 
in the market value of the real estate was only $22,- 
000; more than $10,000 less than the cost of the build- 
ing. 

Defendant- contends that an express contract, even 
though it fails, excludes and rebuts the inference of 
a tacit or implied agreement ; that there cannot be a 
contract implied in fact if the parties intended a spe- 
cial, express contract, and admittedly there was no 
agreement at all. The benefits were received volun- 
tarily by the defendant, but by mistake, and his only 
liability is quasi-contractual, for the increase in the 
value of his lot, there being no actual contract, ex- 
press or implied. 

The plaintiff argfues that the work was done at de- 
fendant 's instance and request, and, unless the owner 
has protected himself by a special contract, he must 
pay the reasonable value of the work and materials. 
The contractor should not suffer by the owner's bad 
judgment in ordering the work, even if the architect 
was not an agent of the owner. The fact that the 
parties supposed the price was fixed, when in fact 
it was not, should not prevent the implication of a 
contract on the part of the owner to pay the fair 
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value of what the plaintiff furnished at his request. 
The recovery should not depend upon the ultimate 
benefit received by the owner, whether a profit or 
loss. Which contention is sound? 



Vickery v. Ritchie, 202 Mass. 247, 88 N. E. 835, 26 L.R.A. 

(N.S.) 810, 23 H. L. R. p. 150. 
Russell V. Clough, 71 N. H. 177, 51 Atl. 632, 93 Am. St. 

Rep. 507. 
People's Casualty, etc. Co. v. Darrow, 172 111. 62, 49 N. 

E. 1005. 
Turner v. Webster, 24 Kan. 38, 36 Am. Rep. 251. 
Buck V. Pond, 126 Wis. 382, 105 N. W. 909. 
Werre v. N. W. T. Co. (S. D. 1911) 131 N. W. 721. 



Problem 21a. Suppose defendant during the work 
got notice that plaiutifif claimed the work was to be 
done for $23,000; could he go on with the work there- 
after, and claim pay for what his work was worth, 
on the theory that there was no contract ? 



Shaw V. Armstrong, 88 Mich. 311, 50 N. W. 248. 



Sec. 4. Contractual Intent (Animus Contrahendi). 
Problem 22. Defendant, a small retail dealer, in 
a bantering and blufl&ng spirit, induced by liberal 
drinks of beer, proposed to sell the plaintiff 20,000 
barrels of flour at $4 a barrel, and to make deliveries 
at the rate of 400 barrels daily for 50 consecutive 
days. The defendant foolishly put his name to a 
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written proposition to this effect. Plaintiff took him 
up. Flour was then at $4.45 a barrel. 

Defendant now seeks to escape liability on the 
ground that the signing of the contract for such a sale 
was never regarded or intended by either party as 
more than a mere bluff or banter, without any serious 
intention that it should be performed as a real con- 
tract, made in good business earnest. Plaintiff claims 
he understook it as a serious bargain made with con- 
tractual intent. The evidence is conflicting. 

Draw instructions stating the rules of law imder 
which this question should be left to the jury. 

Theiss v. Weiss (1895) 166 Pa. 9, 31 Atl. 63. 

Keller v. Holderman, 11 Mich. 248 (1863) Keener Cases, 

p. 2. 
Stamper v. Temple, 6 Humph. (Tenn.) 113 (1841) 

Keener Cases, p. 1. . 
Vitty V. Eley, 51 App. Div. (N. Y.) 44, 64 N. Y. Supp. 

397, 1 Williston Cases, 74. 

Problem 23. Defendant starts to row across a 
river. He loses an oar. In consequence the boat is 
swept down stream. A few miles below the river 
makes a sheer fall of 100 feet. Plaintiff sees def end- 
ant 's peril, takes his own boat, rows to defendant's 
boat, tows defendant 's boat ashore, and thereby saves 
both defendant and his boat from destruction. De- 
fendant's life could have been saved with much less 
effort than was required to rescue both himself and 
his boat. Plaintiff sues defendant for work and 
labor. To what extent, if at all, may plaintiff re- 
cover? (Leland Stanford Junior University Law 
School, Quasi-Contracts, 1911). 
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Even if you find no contractual intent, may there 
not be a recovery in quasi-contract ? 

Problem 24. Plaintiff Hodge took up his perma- 
nent abode with his brother, an old widower, a few 
years before his death, and the two lived together 
thereafter on the old man's little farm, doing their 
own cooking and housekeeping, working on the place, 
milking the cow, making garden, mowing the 
meadow, and building fences. Upon the proceeds of 
all this work the two old men lived together. The 
elder brother became sick, and was confined to his 
bed about a month, when he died. During all this 

■ 

time, all the work, as well as all the care of the sick 
man, devolved upon the plaintiff. There was no ex- 
press contract of employment. Can plaintiff recover 
any pay for services in addition to the living which 
he has received? 

Hodge V. Hodge, 47 Wash. 196, 91 Pac. 764, 11 L.R.A. 
(N.S.) 873 (elaborate note, collecting cases and con- 
cluding with valuable argument in favor of claimant). 

In Disbrow v. Durand, 54 N. J. L. 343, 33 Am. St. 
Rep. 678, 24 Atl. 545, an action by plaintiff for serv- 
ices rendered as housekeeper for six years while re- 
siding with her brother on his farm, it is said : * ' The 
household family relationship is presumed to abound 
in reciprocal acts of kindness and good will which 
tend to the mutual comfort and convenience of the 
members of the family, and are gratuitously per- 
formed." 

What are the tests of contractual intent which 
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ought to be applied to claims for services rendered 
relatives and members of a household? 

Ought defendant to have understood, as a reason- 
able man, that the services were rendered for pay, on 
a business footing and not merely for love I 

Or do the circumstances account for the services 
on some groimd more probable than that of a con- 
tractual basis? 

Spencer v. Spencer (1902) 181 Mass. 471, 63 N. E. 947. 
Woods V. Ay res (1878) 39 Mich. 345. 
See 1 L.B.A.(N.S.) 819, note. 

« 

As to the burden of showing contractual intent to 
charge for such services, see 

Keener, Quasi-Contracts, pp. 318, 319, 320. 

Howard v. Randolph (1910) 134 Ga. 691, 68 S. E. 586, 29 

L.R.A.(N.S.) 294. 
For other cases see Cent. Dig. Work and Labor, sec. 11^- 

22. 
Dec. Dig. Work and Labor, sec. 7. 

See also 18 Cyc. Executors and Administrators, p. 412. 
Compare Hay v. Peterson, 6 Wyo. p. 419, 45 Pae. p. 1073, 

34 L.R.A. p. 581. 



CHAPTER n. 

THE OFFER. 

Sec. 1. Offers and Preliminary Negotiations. 

Directions: Care must be taken not to construe 
mere circulars, quotations, estimates, advertise- 
ments, and invitations to make offers, which the par- 
ties intend only as tentative or preliminary negotia- 
tions, as amounting to a definite offer capable of 
acceptance. 

Spencer v. Harding, L. R. 5 C. p. 561, 1 W. Cases, p. 8. 
Moulton V. Kershaw, 59 Wis. 316 (1884) 18 N. W. p. 172, 

K. p. 15, 48 Am. Rep. p. 516, 1 W. Cases, p. 22, n. 
Cherokee T. Co. v. W. U. Tel. Co. 143 N. C. p. 376, 55 S. 

E. p. 777, 118 Am. S. Rep. p. 806. 
Harris v. Niekerson, L. R. 8 Q. B. p. 286 (advertisement of 

auction; sale put off). 
Harvey v. Facey (L. R.) A. C. p. 522 (P. C. 1893) K. p. 20. 
Boyers v. Duke, 3 B. R. C. p. 220, 229, note. 
T. R. Potts, A Summary of the English Law of Contract, 

p. 83. 

In these problems on the making of contracts, take 
up the facts step by step, and analyze out the offer 
and acceptance in each case. Ask yourself as to the : 

1. Offer: 

a. Is there a definite offer, as distinguished 
from a preliminary negotiation? 

b. Has it lapsed or expired? 

c. Has it been revoked? 

23 
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d. Was the revocation received before accep- 
tance was mailed? 

e. Has it been rejected? 
2. Acceptance : 

a. Does it correspond to offer? 

b. Was it expressed in time? 

c. Was it sufficiently expressed or communi- 
cated? 

d. Was the agreement made with contractual 
intent ? 

e. Was it definite, complete, and final? 
Problem 1. Plaintiff put up a distilling apparatus 

at auction. There were several bidders, of whom 
Cave was the highest, and he bid £40. 

The auctioneer dwelt upon the bidding, and after 
some parley about the weight of the apparatus and 
before the fall of the hammer, Cave changed his mind 
and declared he would not take it. The apparatus 
was sold on a subsequent day for only £30, and this 
action is brought against Cave for the difference. 
The trial judge nonsuited the plaintiff. 

Upon motion to set aside the nonsuit, it was argued 
for the plaintiff that the bidder was bound to stand 
by his bid, and could not retract ; that the person who 
bids last is a purchaser, conditional only on nobody 
bidding higher. What result and why? 

Payne v. Cave (In the King's Bench, 1789) 3 Term Rep. 
p. 148, 1 W. Cases, p. 1. 

Problem la. Suppose that the advertisements of 
the auction provide that bids may not be withdrawn ; 
may the bidder retract his bid then ? 
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Problem lb. Suppose that it is stated in the ad- 
vertisement of the sale that the seller will sell to the 
highest bidder, ** without reserve,'^ i. e., will not with- 
draw property once offered for sale ? 

W. P. pp. 17, 18-20. 

See Williston on Sales, sec. 296. 
Note, 4 L.R.A.(N.S.) p. 178. 

Problem 2. Harrison, an auctioneer, advertised 
that he would sell some horses for a wealthy gentle- 
man, at auction ** without reserve,'^ i. e., to the high- 
est bidder, whether the simi bid was equivalent to 
the real value or nofe Plaintiff Warlow attended the 
auction at some expense, hoping to get a bargain, 
and was the highest bidder for a valuable horse, when 
the owner, Henderson, bid a few dollars more and the 
horse was announced as sold to the owner. Plain- 
tiff claiming to be the highest good-faith bidder, ten- 
dered the amount of the bid to the auctioneer and 
demanded the horse. On being refused, he brought 
this action against the auctioneer for the loss of his 
time and expenses in attending the auction, and for 
damages in being deprived of the benefit of his al- 
leged contract. 

Held, that the auctioneer, on the pleadings, was 
not liable, although several of the judges thought the 
auctioneer might be liable on the theory that a col- 
lateral contract had been made with him personally 
that the sale should be '* without reserve," the prin- 
cipal being undisclosed. The court did not pass on 
the question whether there would be any remedy 
against the owner of the horses. 
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Warlow V. Harrison, Eng. (1858) 1 El. & El. p. 295, 309, 29 
L. J. Q. B. p. 14. 

What arguments can you advance for and against 
the liability of the auctioneer or owner who violates 
the conditions advertised, that the property shall 
be sold to the highest bona fide bidder without re- 
serve ? Is there a contract of sale or a collateral con- 
tract not to withdraw the goods'? If the latter, how 
is it formed? 

See Wald's Pollock on Contracts (3d ed.) pp. 17, 18, 20. 

Williston on Sales, sec. 297. 

Anderson v. Wis. Central R. Co. 107 Minn. p. 296, 120 

N. W. 39, 20 L.R.A.(N.S.) p. 1133, n. 131 Am. St. Rep. 

p. 462. 
Taylor v. Harnett (1899) 55 N. Y. Sup. p. 988. 
Fisher v. Seltzer, 23 Pa. St. p. 308, 62 Am. Dec. p. 335, 13 

H. L. R. p. 58. 
Auctions, 5 Cent. Dig. sees. 20-24. 
3 Dec. Dig. sec. 8. 

Problem 2a. Does the making of the lowest bid 
for the performance of municipal work, in response 
to an advertisement for bids, where a statute requires 
that contract shall be let to the lowest bidder, close 
a contract with the municipality? 

Suppose the city rejects plaintiff's bid, and lets 
the contract to a higher bidder, can he sue for his loss 
of profits? Is there a contract? 

Malloy V. New Rochelle, 198 N. Y. p. 402, 30 L.B.A.(N.S.) 
pp. 126, 129, 92 N. E. p. 94. 

On right to withdraAV bid for a public contract and 
recover deposit, see — 
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Baltimore v. J. L. Robinson, etc. Co. 123 Md. p. 660, 91 
Atl. p. 682, L.R.A. 1915A, p. 225, note. 

Problem 3. A, a salt jobber, wrote B, a salt dealer, 
accustomed to buy salt in large quantities as A knew 
from previous dealings with B, as follows: — **In con- 
sequence of the rupture in the salt trade, we are au- 
thorized to offer Michigan fine salt at 85c. per barrel 
in full carload lots. At this price it is a bargain, shall 
be pleased to receive your order." B answered by 
telegraph upon receipt of this letter as follows: — 
** You may ship me 2,000 barrels Michigan fine salt as 
offered in your letter. Answer. ^ ^ A refuses to send 
the salt. What are B's rights? (Harvard, 1904.) 

Moulton V. Kershaw, 59 Wis. p. 316, 18 N. W. p. 172, 48 
Am. Rep. p. 516, 1 W. Cases, p. 22. 

Problem 3a. A wrote to B : ^ *Have you any more 
Northwestern mess pork, or prime mess ? Also extra 
mess? Telegraph price on receipt of this.^' B tele- 
graphed in reply: ^^Have only extra mess; price, 
$28.75.^^ As soon as he received this telegram, A 
telegraphed: *' Despatch received. Will take two 
hundred extra mess at price named. '^ Is there a 
contract? (Harvard, 1902.) 

Johnston Bros. v. Rogers Bros. 30 Ont. p. 150, 1 W. Cases, 

p. 19, 9 Cyc. p. 278. 
College Mill Co. v. Fidler, 58 S. W. p. 382. 

Problem 4. Relying on the current time table of 
the Southern Pacific, I make my plans and arrive at 
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the station to reach an important engagement by one 
of the trains announced. On arriving at the station 
I am informed that the train was taken off the pre- 
vious month ; but this by oversight was not corrected 
in the published timetable. Is the company liable 
to me in damages? Is it of consequence whether L 
had previously purchased a ticket that I wished to 
use on this particular journey, or whether now for 
the first time I am about to take one? Would it be 
of consequence whether the train was taken off for 
unavoi(lable causes, e. g., a heavy fall of snow, a 
flood; or voluntarily, merely for business reasons f 
Is the late arrival of trains behind schedule time, ow- 
ing to the fault of the company, a ground for dam- 
ages in contract? (Hastings College of the Law, 
1909.) 

Sears v. Eastern R. R. Co. 14 Allen, p. 433, 92 Am. Dec. 

p. 780, 1 W. Cases,' p. 25. 
See Wald's Pollock on Contracts, pp. 16, 20. 
Gordon v. R. R. Co. 52 N. H. p. 596, 9 Cyc. p. 279. 

Problem 5. Would a theatre manager who an- 
noimced a performance by a famous operatic singer 
be liable to make good to non-residents the expense 
of their journey, if the performance did not come off 
as announced? Could ticket holders rescind their 
contract and demand their money back in case of an 
alteration of the programme during the perform- 
ance ? 

Problem 6. A person residing at a distance from 
a theatre telegraphed to the box-ofl&ce to reserve a 
seat for him at the coming performance, but owing 
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to a business engagement, he is prevented from go- 
ing; must he pay? He objects that the contract was 
not completed, as he got no reply. 

Problem 6a. A commercial traveler orders a room 
at an hotel by telegram; by illness or break-down of 
railway communication, he is prevented from occu- 
pying it. Is the order binding without a reply ? Can 
He countermand the order? Is it material that the 
hotel-keeper, when the traveler countermands the 
order, has let the room to another, or refrained from 
so letting it? 

Sec. 2. Certainty, Definiteness, and Completeness of 
Terms. 
Problem 7. Does a letter to the owner of a build- 
ing proposing to lease it for ten years at $500 per 
month, upon condition of alterations being made ac- 
cording to plans *Ho be mutually agreed upon" and 
a letter from the owner accepting this offer, consti- 
tute a contract for a lease? 

Mayer v. McCreery (1890) 119 N. Y. p. 434, 23 N. E. 

p. 1045. 
6 R. C. L. 617. 

Problem 7a. Could the would-be lessee waive any 
claim to alterations and demand a lease without 
them, or is the contract a unit, and being left unset- 
tled and inchoate in one particular, to be regarded as 
entirely unsettled? 

Problem 8. Defendant gave plaintiff an order to 
ship $360 worth of jewelry from a price list of plain- 
tiff's stock, to be made up of articles named in the 
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list, such as belt pins, and buckles at 15 cents to $2 
each; charms and lockets from 15 cents to $1.25 per 
set ; set and signet rings from 25 cents to $2.25 each ; 
etc. The order did not specify either the number or 
quality of any of the articles in the list which the 
plaintiff was bound to ship or which the defendant 
agreed to purchase. The order might have been filled 
by shipping but one kind of jewelry, or any. number 
of each class or pattern until the total amount of the 
purchase price figured $360. Is the order binding? 
Would it become binding when plaintiff shipped $360 
worth of the goods listed i 

Price V. Wiesner, 83 Kan. 343, 111 Pac. p. 439, 31 L.R.A. 

(N.S.) p. 927. 
Price V. Stipek, 39 Mont. p. 426, 104 Pac. p. 195. 
Price V. Atkinson, 117 Mo. App. p. 52, 94 S. W. p. 816. 

Problem 8a. Does not the order to ship $360 worth 
of the different grades at the different prices give 
the seller the right to name the quantity of each 
grade and make up a choice assortment for the buyer 
from the list, at the seller's discretion? 

See Fairmount Glass Works v. Crunden Martin, etc. Co. 
106 Ky. p. 659, 51 S. W. p. 196. 

Problem 8b. What is the effect of leaving the 
price indefinite in a contract for the sale of personal 
property ? 

United Press v. N. Y. Press Co. 164 N. Y. p. 406, 53 L.R.A. 

pp. 288-298, note. 
See also note in 32 L.R.A. (N.S.) p. 429. 
6 R. C. L. 648. 
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Problem 9. Plaintiff drew up a contract between 
himself and certain grain growers, to pay plaintiff 
one-half the amount of any reduction in freight rates 
on the crops grown by the defendants, whether the 
reductions were made voluntarily or resulted from 
the agitation set on foot by the plaintiff- In consid- 
eration thereof, plaintiff promised to commence an 
agitation for the reduction of freight rates and to 
prosecute the same with diligence, and to begin such 
legal proceedings as he should deem necessary for 
the purpose. Is plaintiff's promise too indefinite and 
uncertain to make a contract? 

Gaines v. Vandecar (Ore. 1911) 115 Pae. pp. 721, 1122. 

See 9 Cyc. Contracts, p. 248. 

6 B. C. L. Contr. sec. 59-62, pp. 643-649, 

Wald's Pollock on Contracts (3d ed.) pp. 48, 49. 

Marble v. Standard Oil Co. 169 Mass. p. 553, 48 N. E. p. 
783. 

Cent. Dig. Contracts, sees. 10-20. 

Dec. Dig. Contracts, sec. 9. 

See Faulkner v. Des Moines, etc. Co. 117 Iowa, p. 120, 
90 N. W. p. 585 (contract of employment **to continue 
until mutually agreed void,'' held void for uncertainty). 

Problem 10. Defendant Sherman told Lizzie K., 
his niece, that if she would live with him and keep 
house for him until she married, he would give her 
100 acres of land. The niece accordingly performed 
her part of the agreement but the uncle refused to 
convey her any land, although he was the owner of 
several hundred acres; he claims that the contract is 
void for uncertainty, no special land being de- 
scribed. 
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Could she not at least recover the reasonable value 
of her services on quantum meruit ? 

Sherman v. Kitsmiller (1827) 17 Serg & Rawle (Pa.) p. 45. 
See Daly v. Minnick, 117 Iowa, p. 563, 91 N. W..p. 913, 60 
L.R.A. p. 840. 

* In Pairplay S. D. v. O'Neal, 127 Ind. p. 95, 26 N. 
E. p. 686, defendant hired plaintiff as a teacher and 
agreed to give him **good wages,'' ** reasonable 
wages," or **fair wages," but afterwards refused to 
give him any work. 

Held, the promise is too indefinite to be binding, 
but if defendant had performed any services, he 
could recover their reasonable value as upon an im- 
plied contract. 

In Worthington v. Beeman (1897) 91 Fed. p. 232, 
contract for renewal of agency if plaintiff did such 
business as defendant *' might reasonably expect," 
was held, sufficiently definite. 

Problem 1^1. Is a contract to cut logs, and to haul 
and deliver them at the boom or other places of de- 
livery *Ho be agreed upon," a valid contract? 

If the places of delivery, the terms of credit, and 
the time within which the logs are to be cut, are all 
left unsettled, can the acceptance of such an uncer- 
tain offer make a contract ? 

Shepherd v. Carpenter, 54 Minn. p. 153, 55 N. W. p. 906. 
Dayton v. Stone (1896) 111 Mich. p. 196, 96 N. W. p. 515. 
For other cases on Uncertainty, see Contracts, Cent. Dig. 

sees. 10-20, Dec. Dig. sees. 9, 25, 280. 
Wald's Pollock on Contracts, pp. 43, 48. 
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Problem 12. Is it possible to make a binding 
agreement to make a contract in the future (1) if all 
the material and essential terms are specified and set- 
tled; (2) if the terms are left vague, indefinite and 
imsettled? 

6 R. C. L. p. 617. 

St. Louis, etc. R. Co. v. Gorman, 79 Kan. p. 643, 100 Pac. 

p. 647, 28 L.R.A.(N.S.) pp. 637, 643. 
See Freeman v. Morris, 131 Wis. p. 216, 11 A. & E. Ann. 

Cas. p. 482, note. 

Problem 12a. Is a stipulation in a' lease or other 
contract for renewal **on terms to be agreed upon" 
invalid? 

Is it not void for uncertaintv and indefiniteness, 
unless it may be construed as providing for renewal 
on reasonable terms similar to the old? 

Slade V. City of Lexington, 141 Ky. p. 214, 132 S. W. p. 

404, 32 L.R.A.(N.S.) pp. 201, 204, note. 
Anderson v. Frye & B. Inc. (Wash. 1912) 124 Pac. pp. 

499, 501. , 

Sec. 3. Agreement to Be Reduced to Writing. 

Problem 13. The plaintiff being about to bid for 
a contract to build a music pavilion, submitted the 
plans and specifications to the defendant for an esti- 
mate as to the price on the metal work required. De- 
fendant wrote that he would do the work for Twenty- 
six Hundred and Fifty ($2,650.00) Dollars. Plaintiff 
thereupon put in a bid for the construction of the 

3 
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building and the job was awarded to him. The plain- 
tiff then notified the defendant that he would sign 
up a written contract and defendant answered, *'A11 
right, ' ' but later on refused to sign the proposed con- 
tract and plaintiff had to pay a higher price for the 
metal work. Does not ^*A11 right'' close a binding 
contract, even though a written instrimient is still to 
be drawn? 

Donnelly v. The Currie Hardware Co. (1901) 66 N. J. 

Law, p. 388, 1 W. Cases, p. 18, 49 Atl. p. 428. 
Stanton v. Dennis (1911) 64 Wash. p. 85, 116 Pac. p. 650. 
11 Cent. Dig. Contracts, sec. 159. 

5 Dec. Dig. Contracts, sec. 32. 

6 R. C. L. pp. 616, 618. 

Wald's PoUock, Contracts (3d ed.) p. 40, n. 49. 



Problem 13a. A wrote B a proposal for a contract 
of partnership, setting forth terms and conditions. 
B replied promptly : ' ' I am prepared to sign articles 
with you on the terms you name.'' A received the 
letter. Is there a contract between the parties? 
(Harvard, 1903.) 



Sanders v. Pottlitzer, 144 N. Y. p. 209, Keener Cas. p. 24, 
1 W. Cases, p. 14, 8 Harv. L. Rev. p. 498. 

Miss. etc. S. S. Co. v. Swift, 86 Me. p. 248, Keener Cases 
(2d ed.) p. 29. 

29 L.R.A. p. 431, note. 

'6 R. C. L. Contr. sec. 39, p. 618. 

See notes in Ann. Cas. 1912B, p. 131. 

4 L.R.A.(N.S.) p. 177. 
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Problem 13b. County commissioners advertised 
for proposals for the construction of a bridge accord- 
ing to certain specifications. By the terms of the ad- 
vertisement the proposals were to be all opened and 
read publicly at a fixed day and hour. Each bidder 
was required to present with his proposal a certified 
check for $5,000 which would be returned to him un- 
less he failed to execute the contract should it be 
awarded to him. The following clause also was in 
the advertisement: *'The person to whom the con- 
tract shall be awarded will be required to appear in 
the court house in N and execute the contract within 
six days of notification of such award and the prep- 
aration and readiness for signature of the con- 
tract.'' A made a proposal which wjis opened and 
read with others, and afterwards the countv commis- 
sioners * * voted, that the bid of A is accepted, and that 
the contract be awarded to him. ' ' A copy of the vote 
was mailed to A by the clerk of the .commissioners, 
and received by A, who thereupon wrote a letter say- 
ing he accepted the award. Subsequently the county 
commissioners refused to enter into any contract with 
A, and employed another builder. What are A's 
rights? (Harvard, 1900.) 

Edgemoor Bridge Works v. County of Bristol, 170 Mass. 
p. 528, 49 N. E. p. 918, 1 W. Cas. Contr. p. 10. 

Problem 13c. Lewis employed Warner, an archi- 
tect, to make plans and detailed specifications for a 
dwelling. When they were completed, Lewis gave 
copies to several contractors and asked for bids. 
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Strong, contractor, sent in a bid as follows: '^I pro- 
pose to erect the dwelling for Lewis according to 
plans and specifications for $12,750, subject to three 
days' acceptance/' The next day Strong met Lewis 
and asked him who was to have the job. Lewis re- 
plied: **I'm glad to say that you got the job, arid I 
have asked Warner to draw up a written contract 
for us/' Later in the day Strong went to Warner's 
office and Warner confinned Lewis' statement but 
said the contract was not quite ready. Strong then 
ordered some material for the building, but the next 
dav Warner notified him that it had been decided to 
give the contract to another bidder. What, if any, 
are Strong's rights? (Stanford, 1913.) 

Stanton v. Dennis, 64 Wash. p. 85, 116 Pac. p. 650. 
Donnelly v. Currie, 66 N. J. L. p. 388, 49 Atl. p. 428, 1 W. 
Cas. p. 18. 

Problem 14. Must all parties sign before a con- 
tract is complete and binding? 

School Dist. V. Lapping, 100 Minn. p. 139, 110 N. W. p. 

849, 12 L.R.A.(N.S.) pp. 1105, 1175. 
See also 45 L.R.A. p. 321 (conditional ex.); 43 L.R.A. 

(N.S.) p. 411. 
Muehlbach v. Mo. & K. I. Ry. Co. 166 Mo. App. p. 305, 148 

S. W. p. 453, 149 S. W. p. 1175. 

Sec. 4. Continuance, Lapse, and Revocation of Of- 
fers. 
Problem 14a. Defendant offered to sell plaintiff 
200 hogsheads of rum, and plaintiff asked until 4 
o'clock in the afternoon to think the proposition over. 
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At 4 plaintiil returned to defendant's office to accept, 
but as he entered the door, defendant said, '*I have 
changed my mind about selling you that rum. ' ' Can 
plaintiff accept? 

Suppose the plaintiff shouts first, **I accept. 
Suppose both shout together, the one **I accept; 
the other, **I revoke/' Is there a contract? 

Cooke V. Oxley (K. B. 1790) 3 Term Rep. 653, 1 W. Cas. 
p. 2. 

Problem 15. A, by letter, offered to sell B a piece 
of land, stating the offer would remain open a 
week. The next day A wished to revoke the offer, 
and on that day and the following days made all pos- 
sible endeavor to find B or to communicate with him, 
and sent a letter of revocation to B 's house. B, how- 
ever, had closed his house and left town without 
leaving his address. Within a week B telegraphed 
his acceptance of the offer, being at the time in igno- 
rance of A's wish to revoke it. The telegram was 
duly received. Is there a contract? (Harvard, 1903.) 

Boston & Maine R. R. v. Bartlett, 3 Cush. (Mass.) p. 224, 

1 W. Cases, p. 27. 
Byrne & Co. v. Van Tienhoven & Co. (1880) 6 C. P. D. 

p. 344, 1 W. Cases, pp. 41, 43, note. 
Wheat V. Cross, 31 Me. p. 99, 1 Am. Rep. p. 28, 1 W. Cases, 

p. 130. 
Compare Cooke v. Oxley (K. B. 1790) 3 Term Rep. p. 

653, 1 W. Cases, p. 2. 

Problem 15a. Suppose B has learned indirectly 
that A, the proposer, has made arrangements or re- 
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marks or done acts inconsistent with an intent to 
keep the offer open ; can he nevertheless accept until 
a revocation is expressly and directly communicated 
by the proposer? If B has reasonable ground for 
belief that the offer is no longer regarded as open, 
does this revoke the offer? 

Dickinson v. Dodds, 2 Ch. Div. p. 463, 1 Will. Cas. p. 50. 
Frank v. Strafford, 13 Wyo. p. 37, 77 Pac. p. 134, 67 
L.R.A. pp. 571, 579, 110 A. S. R. p. 963. 

Problem 16. A made an offer to B by telegraph, 
adding, *'Wire instantly or this is withdrawn." The 
telegram was not delivered till a day later than the 
usual time required for telegraphing. As soon as 
he received the offer, B telegraphed an acceptance. 
What are the rights of the parties ? (Harvard, 1902.) 

Adams v. Lindsell (K. B. 1818) 1 Barn. & Aid. p. 681, 1 

W. Cases, p. 4. 
Averill v. Hedge,* 12 Conn. p. 424, 1 W. Cas. p. 33. 

Problem 16a. A wrote B: "I will sell von mv 
horse Bob for $75. Please reply by return mail." 
The letter was posted without a stamp. The postal 
authorities notified B that they held a letter for him, 
and would forward it on receiving postage. B sent 
the postage, and finally received the letter. He im- 
mediately telegraphed A his acceptance. On receipt 
of the telegram A wired B that he had sold the horse. 
Is there a contract? (University of Chicago Law 
School, 1910.) 

Adams v. Lindsell (supra) Prob. 16. 
Averill v. Hedge, 12 Conn. p. 424, 1 W. p. 33. 
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Problem 17. Dodd writes to Dickson, offering to 
sell his house for $8,000, the offer to remain open a 
week. In the middle of the week Dodd sold the house 
to Allen. The next day Dickson wrote, accepting 
Dodd's offer. Can he hold Dickson liable (a) if he 
had heard of the sale to Allen; (b) if he had not? 
Refer by way of illustration to one or more cases in 
point. 

Problem 17a. A advertises in the newspapers of 
his city that, ** despairing of selling his estate, Black- 
acre, through ordinary methods, he now offers it for 
sale for $5,300, warranty deed, to anyone who may 
read this offer.'' In his mail next morning he re- 
ceives letters from two different parties, B and C, 
who each agree to take Blackacre on the terms 
named. In the meantime, late at night, after the 
newspapers had gone to press, A got a letter from his 
old friend D, in which he said: '* Whenever you get 
ready to sell Blackacre for $5,300, 1 will take it ; con- 
sider this final." What now are the obligations of 
A? (Harvard, 1905.) 

Wald's Pollock, p. 33. 

Problem 18. Plaintiff, the Challenge Windmill 
Company, at Detroit, received through its agent an 
order in writing, signed by defendant, for a wind- 
mill to be shipped to defendant at Ann Arbor. The 
order contained the following clause: **This order 
is not subject to countermand. No verbal under- 
standing with our agent to affect this order. All or- 
ders subject to the approval of the Challenge Wind- 
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mill Company/' Plaintiff, on receiving the order, 
wrote on it *^ Accepted, '' and placed it on file to be 
filled. Two days later, plaintiff received from de- 
fendant a letter stating that defendant would not ac- 
cept the windmill. Plaintiff subsequently and in due 
time shipped the windmill to defendant. He refused 
to accept it. Plaintiff brings suit. On these facts 
can he recover? (University of Mich., 1910.) 

Challenge Wind. & Feedmill Co. v. Kerr, 93 Mich. p. 328, 

53 N. W. p. 555. 
See Contracts, Dec. Dig. sec. 19. 
Bauman v. McManus (Kan.) 89 Pac. p. 15, 10 L.R.A.(N.S.) 

p. 1138. See also 38 L.R.A.(N.S.) p. 903, note. 

Problem 19. The husband of plaintiff made a writ- 
ten application to the defendant Life Insurance Co. 
for a policy in that company, for $3,000 on his life 
for the benefit of his wife, the plaintiff ; and gave his 
promissory note for the amount of the first annual 
premium to the defendant's agent who mailed the 
papers to the defendant company. 

Shortly thereafter, Travis changed his mind and 
directed the agent not to issue the policy, but the 
company in ignorance of the fact, approved the ap- 
plication and issued a policy which was sent to 
Travis, received by him, and returned to the agent. 
Travis was accidentally drowned a few days later 
and his wife claims the insurance money. Can his 
wife recover? 

Travis v. Nederland Life Ins. Co. (1900) 104 Fed. p. 486. 
Seamans v. Knapp, etc. Co. (1895) 89 Wis. p. 171, 61 N. 
W. p. 757, 46 A. S. R. p. 825, 27 L.R.A. p. 362. 
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Problem 19a. Can a merchant countermand an 
order given by him at the solicitation of a commercial 
traveler before acceptance by the employer or ship- 
ment of the goods? 

Bauman v. McManus, Kan. 89 Pac. p. 15, 10 L.R.A.(N.S.) 
p. 1138. See also 38 L.R.A.(N.S.) p. 903, note. 

Problem 20. R, for a consideration of $10 paid, 
offered to E in writing to sell Black Acre to him for 
$5,000, the offer to remain open ten days. E in writ- 
ing and for value assigned his rights to A, who within 
the ten days notified R of his acceptance and ten- 
dered* $5,000. R refused to accept the tender and 
sold the land to T. What are A 's rights ? (Hai^vard, 
1914.) Why should not an irrevocable offer be as- 
signable equally with a completed contract? 

Blank v. Indep. Ice Co. 153 Iowa, 241, 133 N. W. 344, 43 

L.R.A.(N.S.) 115. 
See Boston Ice Co. v. Potter, 123 Mass. p. 28, 25 Am. Rep. 

p. 9, and other eases under Problems 20 and 20e, chap. I. 
Note on options in 21 L.R.A. pp. 127, 133. 
See article, Irrevocable Offers by D. 0. McGovney, 27 

Harv. Law Rev. p. 644. 
Clark, Contracts (3d ed.) p. 41. 

Problem 20a. What is an option, and in what 
ways may it be made binding? What is the result 
if the one giving the option attempts to revoke it? 

See 27 Harv. Law Rev. p. 644, 21 L.R.A. p. 127. 
Murphy v. Reid, 125 Ky. p. 585, 101 S. W. p. 964, 10 

L.R.A.(N.S.) pp. 195, 867. 
6 R. C. L. pp. 603, 604. 
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Sec. 5. Effect of Mistake in Offers. 

Problem 21. A sent a telegram to B offering him 
one thousand bushels of wheat at a fixed price. By 
mistake on the part of the telegraph company, and 
without any negligence on the part of A, the tele- 
gram as delivered read **ten thousand bushels." B 
telegraphed his acceptance. What are the rights of 
the parties? (Harvard, 1900.) 

6 R. C. L. Contracts, sec. 24, pp. 601, 602. 

Strong V. Western U. Tel. Co. 18 Idaho, p. 389, 109 Pac. 

p. 910, Ann. Cas. 1912A, p. 55, 30 L.R.A.(N.S.) p. 409. 
Ayer v. Western U. Tel. Co. (1887) 79 Me. p. 493, 10 Atl. 

p. 495, 1 A. S. R. p. 303, 1 W. Cas. p. 69. 
Williston, Sales, p. 4, note 13. f 

(See 24 Harv. Law Rev. p. 244; 27 Harv. Law Rev. p. 94; 

16 II. R. R. p. 372. 

Problem 21a. Suppose the error is made by a ste- 
nographer in a typewritten letter to the customer? 

Problem 21b. Is the telegraph company the agent 
of the sender or an independent contractor? Has it 
authority to transmit any message other than the one 
delivered? Is not the receiver's remedy against the 
telegraph company if he suffers loss by acting upon 
an erroneous message as received? 

Problem 21c. Suppose that the receiver suspects 
error ? 

See Germain Co. v. Western Union T. 137 Cal. p. 598, 70 

Pac. p. 658. 
Wald, Poll. Contracts, p. 604. 

Problem 21d. Suppose the telegraph operator 
transmits a higher price, — $2.40 instead of $2.10, — 
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and the offeree accepts; can the sender hold him to 
purchase at the higher price? 

Problem 21e. (a) B telegraphed to A: *^Wire 
me best offer on one thousand bushels potatoes for 
immediate shipment/' In reply thereto, A delivered 
to the telegraph company the following message for 
transmission to B : **I offer to ship you immediately 
one thousand bushels potatoes at sixty cents." As 
delivered to B, the message read fifty cents in place 
of sixty cents. B dictated to his stenographer the 
following answer, ''Offer rejected," which the ste- 
nographer delivered to the telegraph company, ' ' Of- 
fer accepted," and which was transmitted to A as 
delivered. A immediately shipped the potatoes, and 
B refused to accept them. What are the respective 
rights and liabilities of A, B and the telegraph com- 
pany ? 

State conclusions first, give all reasons concisely, 
and discuss all points involved. If authorities are in 
conflict, discuss conflicting rules with special refer- 
ence to your state's authorities. If more facts are 
required, explain how different findings in regard to 
them would affect the case. (Uni. of Minn. 1915.) 

Postal Teleg. Co. v. Schaefer et al. (Ky. 1901) 62 S. W. 

1119, Williston, Sales, p. 4. 
Pepper v. W. U. Tel. Co. 87 Tenn. 554, 11 S. W. 783, 4 

L.R.A. 660, 10 A. S. R. 699. 

Problem 22. Falck sues Williams for breach of 
contract to load the ship '^Semiramis" with a cargo 
of copra in Fiji for delivery in Great Britain or Eu- 
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rope. Williams understood the proposal made to 
him to be a proposal for carriage of a cargo of shale 
to be loaded at Sydney, and delivered at Barcelona, 
and he accepted the proposal imder that impression. 
Both acted in good faith and the misunderstanding 
arose in the interpretation of a telegraphic code mes- 
sage, which was ambiguous and which could be read 
either way equally well. Assuming an equivocation, 
where ambiguous terms are used, to which each 
party reasonably gives a different sense, is any agree- 
ment concluded? 

Palck V. Williams, In the Privy Council, on Appeal from 
the Supreme Court of New South Wales, 1899, App. 
Cases (1900) p. 176, 1 W. Cases, p. 64. 

Raffles V. Wichelhaus (Exch. 1864) 2 Hurl. & C. p. 906, 
1 W. Cas. 62, 6 Eng. Rul. Cas. 198, n. 

Kyle V. Kavanagh, 103 Mass. p. 356. 

Peerless Glass Co. v. Pacific Co. 121 Cal. p. 641. 

Problem 22a. Does a mistake of one party as to 
the tenor of the words used, as where one quotes a 
lower rate or a greater quantity than he means, pre- 
vent an agreement? Where the offer is misunder- 
stood by the acceptor, can the acceptance produce 
agreement ? 

6 R. C. L. 622, 623. 

Problem 22b. Suppose there is the same misun- 
derstanding as in the principal case, but one con- 
struction is more reasonable than the other f 

Wald's Pollock, pp. 309, 601, 605. 

Mansfield v. Hodgdon, 147 Mass. p. 304, 1 Will. Cas. p. 66. 
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Problem 23. Show, with concrete examples, how 
the mistake of one or both parties, (a) as to the na- 
ture of the transaction; (b) as to the identity of the 
other party; (c) as to the existence or identity or 
the essential qualities of the subject-matter; or (d) 
its price or quantity, may prevent any agreement 
from being made or may on the other hand merely 
make false and unfair the basis or assumption on 
which the parties were dealing without preventing 
mutual assent — what is the legal consequence in 
either case? 

"WiUiston, Sales, chap. XXI. 

Gark, Contracts (3d ed.) chap. VIL 

See infra, chap. XIII. 



CHAPTER m. 

^ ACCEPTANCE. 

Sec. 1. Acceptance When Inferred from Silence. 

Problem la. Plaintiff was a steerage passenger 
on defendant's steamship on a trip from Liverpool 
to Boston. At the time plaintiff engaged passage, 
he received from defendant's agent a ticket entitled 
*' Passenger's Contract Ticket," upon the bottom of 
which a^ppeared, *'The passenger's baggage is carried 
only on the conditions on the back hereof. ' ' In fine 
print on the back was printed, *'The company is not 
liable for loss, detention or damage of baggage.'* 
During the voyage the contents of plaintiff's trunk 
were entirely ruined by defendant's negligence. De- 
fendant relies on the provisions of the contract to de- 
feat its liability as a common carrier. Plaintiff re- 
ceived the ticket without reading it, and without his 
attention being in any way called to the different 
provisions contained therein. Should the plaintiff 
by reason of his acceptance and use of his ticket, be 
conclusively held to have assented to its terms, 
whether he reads them or not? 

Fonseca v. Cunard S. S. Co. 153 Mass. 553, 12 L.R.A. 340, 
25 Am. St. Rep. 660, 21 N. E. 665, K. Cas. 1115. 

Sanden v. Northern Pac. Ry. Co. — Mont. — , 115 Pae. 
408, 34 L.R.A.(N.S.) 711 at 714. 

46 
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Boylan v. Hot Springs Ry. Co. (1889) 132 U. S. 146, 33 

L. ed. 290, 10 Sup. Ct. Rep. 50. 
Wald's Pollock on Contracts (3d ed.) p. 53, n. 
Beale, Tickets, 1 H. L. R. 17. 
6 R. C. L. 627. 

Problem lb. Suppose the plaintiff is a foreigner, 
or unable to read, is he still bound by the conditions ? 

Watson V. Louisville etc. Co. 104 Tenn. 194, 49 L.R.A. 
454, 56 S. W. 1024. 

Problem Ic. Can unreasonable delay in passing 
upon an application for insurance, or issuing a policy 
until after loss, be construed into an acceptance of 
the risk which will bind the insurer? 

N. W. Mutual Life Ins. Co. v. Neafus, 145 Ky. 563, 36 

L.R.A.(N.S.) 1211, note. 
See 40 L.R.A.(N.S.) 164, n. to Boyer v. State, etc. Co. 

Problem 2. Plaintiff's fire insurance policy ex- 
pired February 1st, 1897, and on January 23d de- 
fendants, as insurance agents, notified plaintiff that 
they would renew his policy in the Manchester In- 
surance Company for another year, imless notified 
to the contrary by him. Plaintiff relied on their 
promise, and gave no notice to defendants to insure 
or not to insure, but defendants failed to do as they 
had agreed. The buildings were destroyed by fire, 
and plaintiff sues the insurance agents. Is there a 
contract ? 

Plaintiff argues that defendants designated in 
their offer what they would recognize as a mode of 
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acceptance, i. e., failure to notify otherwise, and 
thereby waived the necessity of communication to 
them of his assent, but left it to be inferred from 
silence. 

Defendants argue that since they could not render 
plaintiff liable for the premium as having accepted, 
merely because he did not communicate his refusal, 
neither can plaintiff treat his own silence as an ac- 
ceptance. Plaintiff paid no premiimi and did not 
agree to pay any and hence there was no mutuality, 
bargain or consideration. 

Query. Should not plaintiff here sue the company, 
if at all? On what basis can he sue the agents? 

Query. Suppose plaintiff actually did assent in his 
mind, did defendants consent to let plaintiff agree in 
his own mind or not ? Would it be possible to frame 
an offer by which it could be left to the plaintiff to 
agree in his own mind and be bound by that ? 

Prescott V. Jones, 69 N. H. 305, 41 Atl. Rep. 352, 1 W. Cas. 

p. 145. 
Royal Ins. Co, v. Beatty, 119 Pa. St. 6, 12 Atl. 607, 4 A. 

S. R. 622. 
Wald's Poll. p. 10. 
9 Cyc. 258-260. 

Problem 3. This action is brought by plaintiffs 
for the price of shoes alleged to have been purchased 
by defendants, and the question is whether there was 
any evidence of a sale of shoes to the defendants. The 
shoes had been sent to defendants imder a misunder- 
standing. September 11th plaintiffs wrote to de- 
fendants that they might keep the shoes at a certain 



ACCEPTANCE, 49 

price if they would send spot cash at once. If they 
could not send cash draft by return mail, they were 
requested to return the goods at once. September 
15th defendants enclosed a draft for the price less 
four per cent. September 18th plaintiffs returned 
the draft saying that there was no reduction of four 
per cent., and adding **If not satisfactory, please re- 
turn goods at once;'' this letter was received by de- 
fendants September 20th, but plaintiffs heard noth- 
ing more until October 25th, when they were notified 
by the railroad that the goods had arrived in Boston. 
They had been opened by defendants and the goods 
were in damaged condition. 

Defendants argue that a stranger, by sending 
goods to another, cannot impose the duty of refusal 
upon him, at the risk of finding himself a purchaser 
against his will. Secondly, that they could only ac- 
cept the offer to sell for cash, by forwarding the cash, 
not by simply keeping the goods, whatever other lia- 
bilities they may have incurred. 

Plaintiffs contend that the alternative to a sale was 
an immediate return of the goods ; and the silent re- 
tention of the shoes for an unreasonable time by one 
subject to a duty to return them, was at least evi- 
dence of an acceptance of plaintiffs' terms, — allow- 
ing defendants to buy for cash. 

Wheeler v. Klaholt (1901) 178 Mass. 141, 59 N. E. 756, 
1 W. Cases, p. 144. 

(a) Had plaintiffs any right to impose this di- 
lemma upon the defendants'! 

4 
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(b) What if goods are sent by A, of his own mo- 
tion and without request, to B on approval, for in- 
stance, a box of cigars, does B accept this offer by 
dealing with the goods as owner? If he does not 
choose to take, is he bound to return them? Must A 
send for them? 

(c) Was there not a conversion by defendants in 
this case, which plaintiffs might waive and sue for 
the value of the goods in quasi-contract? 

(d) Suppose the defendants had become bank- 
rupt October 1st, could plaintiffs have re-claimed the 
shoes on the ground that the condition as to cash 
down had not been complied with? Can plaintiffs 
waive the non-payment as specified and make it a 
sale at their option? 

Sec. 2. Late Acceptance as Counter Offer. 

Problem 4. A made B an offer by mail to sell spe- 
cified goods to B and wrote as a jjostscript *' Please 
answer by return mail." B wrote two days after re- 
ceiving this letter, several mails having gone in the 
mean time, an acceptance of the offer. On receiving 
the letter of acceptance A shipped the goods to B 
and sent a bill for the price. B refused to receive the 
goods or pay for them. What are the rights of the 
parties? (Harvard, 1906.) 

Phillips V. Moor, 71 Me. 78, 1 W. Cases, pp. 148, 149n. . 
Ferrier v. Storer, 63 la. 484, 487, 19 N. W. 288. 
McClay v. Harvey, 90 III. 525, 32 Am. Rep. 40. , 

Problem 5. A offered to sell B a horse, the offer 
to remain open till June 20. On June 19 A wrote B 
a revocation which was lost in the mails. On June 21 
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B accepted the offer by letter. On June 22 a servant 
of A led into B 's yard the horse and offered to deliver 
him to B, who refused to accept him. What are the 
rights of the parties? (Harvard, 1906.) 

Problem 6. A wrote to B asking B to ' ' ship imme- 
diately" 100 barrels of a specified brand of flour. B 
shipped 100 barrels of that brand to A two weeks 
after receipt of the order and at once notified A of 
the shipment by telegraph. A received the telegram 
but did not reply to it. A week after the receipt of 
the telegram the flour while still in the hands of the 
carrier was lost. B now sues A for the price. Should 
he recover? (Harvard, 1907.) 

Phillips V. Moor (1880) 71 Me. 78, 1 Will. Cases, pp. 148, 

149, note. 
Ferrier v. Storer (1884) 63 Iowa, 484, 487, 19 N. W. 288. 
11 Cent. Dig. Contracts, sec. 103, Dec. sec. 22. 
19 Cent. Dig. Estoppel, sec. 147. 
43 Cent. Dig. Sales, sees. 47, 372, 562. 
Dec. Dig. Sales, sees. 22-35. 
McClay v. Harvey, 90 111. 528, 32 Am. Rep. 40. 
Royal Ins. Co. v. Beatty (1888) 119 Pa. St. 6, 1 W. Cas. 

p. 140. 

Problem 7. Defendant offered a certain price for 
a quantity of hay in plaintiff's bam, which was 
pressed by defendant's men, their work to be paid 
for if the sale did not go through. The offer to pur- 
chase wa3 made June 14th and received the same 
day, and plaintiff on June 20th mailed a card of ac- 
ceptance of the offer. Three days later the hay was 
burned. Defendant had acquiesced - in the accep- 
tance. 



52 PROBLEMS IN CONTRACTS. 

« 

Plaintiff now claims the price of the hay and de- 
fendant asserts his claim for the pressing, and argues 
that there is no sale, as the acceptance was not with- 
in a reasonable time. 

Plaintiff contends that granting his acceptance 
was not in reasonable time, yet defendant had not 
refused to be boimd by it, but permitted plaintiff to 
consider it a sale. Defendant accordingly waived 
any objection to the acceptance as being too late. 

(Query) How can proposer have an option to 
waive delay and revive an offer? Is silence a tacit 
assent to the counter-proposal contained in the late 
acceptance ? Is there a duty on the proposer to in- 
form the would-be acceptor that his acceptance ar- 
rived too late I 

Phillips V. Moor (1880) 71 Me. 78, 1 Will. Cases, p. 148. 
See Ferrier v. Storer (1884) 63 Iowa, 484, 487, 19 N. W. 

288. 
See 26 L.R.A.(N.S.) 11, 13, 21. 
See 11 Cent. Dig. Contr. sec. 103. 
19 Cent. Dig. Estoppel, sec. 147. 
43 Cent. Dig. Sales, sees. 47, 372, 562. 

Sec. 3. Acceptance Qualified or Conditional as a Re- 
jection of the Offer. 
Problem 8. A wrote to B offering to sell him a 
certain piano for $300. B answered by return mail, 
^'I accept the offcir on condition that you will accept 
C^s note for $100 in part payment.'' This letter was 
lost through fault of a postal clerk and never reached 
A. B the next day, after further considering the 
matter, again wrote A accepting the offer uncondi- 
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tionally. Immediately after the mailing of this let- 
ter B received a telegram from A withdrawing the 
offer, to which B made no reply. A is now suing B 
for not taking the piano. What result? (Harvard, 
1913.) 

Hyde v. Wrench (Ch. 1840) 3 Beavan, 344, 6 Eng. Rul. Cas. 

139 and note, 1 W. Cas. p. 44. 
Minn. etc. Ry. Co. v. Columbus Ry. M. Co. 119 U. S. 149, 

30 L. ed. 376, 7 Sup. Ct. Rep. 168. 
Four Oil Co. v. United Oil Co. 145 Cal. 623, 79 Pac. 366, 68 

L. R. A. 226. 
Lewis V. Johnson, 123 Minn. 409, 143 N. W. 1127, L.R.A. 

1915D, 150. 
Dec. Dig. Contracts, sec. 24. 

Problem 8a. A offered to B by letter on March 9, 
to buy 250 bundles of sheet iron upon terms stated in 
the letter. B. answered: **Your favor of March 9 
at hand. I accept your offer, ^ ' and restated the terms 
of A ^s offer. Printed at the top of B 's letter as a part 
of the printed letter head were these words: **A11 
sales subject to strikes and accidents.'^ A made no 
reply, B afterwards tendered the sheet iron but A 
refused to receive it on the ground that he had never 
contracted to buy. B sues A for breach of contract. 
(Cornell, 1899, First Term.) 

Summers v. Hibbard, 153 HI. 102, K. Cas. 969. 

Problem 9. Upon receiving an offer from A, B 
writes him: **I have your offer under consideration 
and I will cable you my decision. All that I can say 
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positively at this writing is that I shall not accept if 
war should break out/' While this letter is on the 
way war does break out, but B finding it most unex- 
pectedly to his advantage to accept, cables an accept- 
ance which is delayed in transmission, so that it does 
not reach A until a few minutes after the letter does. 
Is there a contract between A and B? (Harvard, 
1911.) 

Mactier v. Frith (1830) 6 Wend. (N. Y.) 103, 21 Am. Dec. 

262, 1 W. Cases, p. 120. 
Stevenson et al. v. McLean, 5 Q. B. Div. 346, 1 W. Cas. 45. 
Turner v. McCormick, 56 W. Va. 161, 107 A. S. R. 904, 67 

L.R.A. 853, 49 S. E. 28. 
(Conditional acceptance contrasted with mere inquiry for 

concessions or modifications, or ** grumbling assent.") 

Problem 10a. On June 10th, A offered to sell B 10,- 
000 to 15,000 tons of steel rails at $28 per ton, the of- 
fer to remain open until June 20th. On June 15tli, 
B wrote A ordering 8,000 tons, the letter being re- 
ceived by A on June 17th. On June 16th, B wrote A 
ordering an additional 3,000 tons, making his total 
order 11,000 tons, this letter arriving June 18th. A 
paid no attention to these letters for a week and then 
wrote that he considered himself under no liability. 
B now sues A, steel rails having risen in price. Wliat 
result? (Harvard Law School, 1909.) 

Query, (a) Is B's letter of June 15th a valid 
acceptance of A 's offer ? Why not ? What is its ef- 
fect? 

(b) Does B's letter of June 16th combined with 
the letter of the 15th make an acceptance ? 
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(c) Does A's silence for a week constitute an ac- 
quiescence and so an acceptance? 

Lewis V. Johnson, 123 Minn. 409, L.RA. 1915D, 150 note. 

' Problem 10b. A offered to sell B 10,000 to 20,000 
tons of steel rails at $28 per ton delivered in the fol- 
lowing January, the offer to be open for a week. In 
the middle of the week B mailed an acceptance for 
5,000 tons which was mislaid for several weeks by a 
clerk in A's ofl&ce. The day after its arrival A wrote 
B that he could have 5,000 tons at that price. This 
letter was misdirected, and lost thereby. At the end 
of the week before B 's letter reached A, B mailed an 
acceptance for 10,000 tons which came to A's notice 
before the first letter. Whereupon A, having had a 
quarrel with B over the telephone, wrote B that he 
would not fill the order whatever the consequences 
to him might be. B now sues A. What are his rights ? 
(Harvard Law School, 1908.) 

Tinn v. Hoffman (Exch. Ch. 1873) 29 L. T. N. S. 271, 1 

W. Cas. p. 113. 
Hyde v. Wrench, supra. 
Shaw V. Ingram L. Co. 152 Ky. 329, L.R.A. 1915D, 145, n. 

153 S. W. 431. 

• Problem 11. Action on two life insurance policies 
by the administrator of Moses Levy, who applied for 
$10,000 of insurance to be written in two policies of 
$5,000 each in defendant company. The application 
and receipt for payment of premium provided, '^ In- 
surance under any policy issued in this application 
shall take effect as of date of the application," On 
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Jan. 19 the company refused the application for $10,- 
000; but approved it for $5,000, and wrote a policy 
and mailed it to the company 's agent at the residence 
of Levy, The policy was dated back to the date of 
application. On Jan. 20 Levy paid premium for one 
year for $10,000 to the agent, and died on that day. 
On Jan. 26 the company, ignorant of the death of 
Levy, decided to issue a second policy for $5,000, and 
mailed this to the agent, also dated back to the date 
of the application. 

Was the issuance of the first policy an acceptance 
pro tanto of the applicant ^s proposal to the company 
for insurance in the sum of $10,000, binding it to the 
extent of $5,000, or did the rejection of the proposal 
for $10,000 end the offer pending at that time? 

New York Life Ins. Co. v. Levy, 29 Ky. Law Rep. 66, 92 

S. W. 325, 5 L.R.A.(N.S.) 739, 
Minn. etc. R. Co. v. Columbus R. Mill Co. 119 U. S.149, 30 

L. ed. 376, 7 Sup. Ct. Rep. 168. 
11 Century Digest, Contracts, sees. 94, 95. 

Problem 12. Long, the plaintiff, wrote Needham 
a letter in which after detailing the terms of an offer 
to buy defendant's ranch known as the Hays Place^ 
he said, *'If this offer meets with your approbation, 
write me at once and say so, or better wire me and 
follow with letter.'' 

This offer was answered by a telegram April 9th, 
** Offer accepted." April 10th defendant followed 
the telegram with a letter as follows: '^Received 
your letter yesterday and sent telegram accepting 
offer of $12,500. I will send deed and real estate 
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mortgage due in two years at 6% to the Fergus Co. 
Bank. E. R. Needham.'' 

Needham later notified Long that he refused to 
proceed further. He contends that since Long's let- 
ter of April 4 required that the answer be either by 
letter or by telegram followed by letter, that the tele- 
gram of April 9th and the letter of April 10th sent 
by him, must be construed together as constituting 
his reply to Long's offer; and since the letter of April 
10th contained conditions in the nature of counter 
proposals there was in fact no complete or definite 
agreement. Is this correct? 

Suppose Needham had sent a telegram of accep- 
tance, but no letter, would there be a contract? 

What is the difference between no letter at all, and 
a letter which contains a counter proposal or rejec- 
tion? 

Long V. Needham (1808) 37 Mont. 408, 96 Pac. 731. 
See also Egger v. Nesbitt, 122 Mo. 667, 27 S. W. 385, 43 
A. S. R. 596. 

Sec. 4. Distinction between Bilateral and Unilat- 
eral Contracts with Reference to the Kind of Ac- 
ceptance Called For by the Offer. 
Problem 13, — ^What is the distinction between uni- 
lateral and bilateral contracts? How can there be 
such a thing as a one-sided contract ? Must notice of 
acceptance be given in unilateral contracts? 

Wald's Pollock on Contracts (3d ed.) p. 22, n. 21, p. 35, 

n. 40. 
Ashley on Contracts, p. 6. 
6 R. C. L. 607. 
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Note: Unilateral does not properly imply any 
lack of mutuality or reciprocity although it is im- 
fortunately sometimes used in this sense by some 
courts. The distinction is properly in the kind of ac- 
ceptance called for. Some proposals are in the na- 
ture of an order to ship goods, or a request to render 
services, or advance money to the promisor or to a 
third party. These orders can be accepted only by 
actual compliance with the request; that is, by per- 
forming the acts requested. Such contracts are called 
Unilateral, as there is a promise or obligation only 
on one side, the other side of the bargain being exe- 
cuted at the time the bargain is made. A Unilateral 
contract may, of course, be made by an offer of goods 
or services in the first instance. 

Where, as is usually the case, the proposal calls 
for immediate assent to a bargain, in advance of per- 
formance on either side, there is a case of bilateral 
contract or two-sided undertaking, executory as to 
both parties. 

Problem 14. Smith offers Jones $100 to attend his 
funeral, (a) Jones makes no promise, but, relying 
on the offer of Smith, attends, (b) Jones agrees to 
attend, and attends. Can Jones recover in either 
case? 

Earle v. Angell, 157 Mass. 294, 32 N. E. 164. 

Strong V. Sheffield, 144 N. Y. 392, 1 W. Cases, p. 299. 

Minton v. F. G. Smith Piano Co. (1911) 36 App. D. C. 137, 

33L.R.A.(N.S.) 305. 
Carlill V. Carbolic Smoke Ball Co. [1892] 2 Q. B. 484. 

Problem 15, A sent to X an oil painting with the 
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true statement that he believed it to be the work of 
M, one of the old masters, but that he would not war- 
rant it to be such, and that X might have it for $5,000. 
X, being satisfied that it was an original, presented 
and delivered it to the B Art Museum, and suddenly- 
died as he was in the act of writing to A that he ac- 
cepted his offer. The picture turned out to be a skil- 
ful copy, and was worth not more than $500. For 
how much, if for anything, can A charge the estate ? 
(Harvard, 1903.) 

Mactier v. Frith, supra. 

Wheeler v. Klaholt (1901) 178 Mass. 141, 1 Will. Cases, 

p. 144. 
See Zwolanek v. Baker, 150 Wis. 517, 137 N. W. 769. 

Problem 16. Defendants had submitted specifi- 
cations for certain work, on which plaintiff had 
given his estimate of the cost, which defendants took 
under advisement. Defendants left a note for plain- 
tiff September 29th, **Upon an agreement to finish 
the fitting up of offices, 57 Broadway, in two weeks 
from date, you can begin at once. The writer will call 
again probably between five and six P. M.'* 

No reply to the note of September 29th was made 
by plaintiff, but inamediately on its receipt he com- 
menced performance by purchase of lumber and be- 
ginning work thereon. 

The next day (September 30th) defendants coun- 
termanded their note of September 29th. After re- 
ceiving coimtermand, plaintiff brought suit for 
breach of contract. 

(a) Had plaintiff a right to act upon the note and 
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commence the job as under a contract, without giv- 
ing notice of assent ? 

White V. Corlies, 46 N. Y. 467, 1 W. Cas. p. 134. 
H. & W. (3d) p. 1. 
K. Cases, p. 179. 

(b) Is not the letter of September 29th an ac- 
ceptance of the former offer of the plaintiff? 

(c) Suppose the note reads, *'If you agree to fin- 
ish fitting up in two weeks from date, you can begin 
at once," is the act of beginning work the prescribed 
method of expressing assent? 

(d) Suppose plaintiff finished the work without 
agreeing to do so, can he collect the contract price ? 

(e) Suppose the cutting of the lumber had been 
accompanied by declarations to bystanders of an 
intention to accept ? 

W. P. 31, n. 36. 
9 Cyc. 254, 271, 

New V. Germania Fire Ins. Co. 171 Ind. 33, 85 N. E. 703, 
131 A. S. R. 245. 

Problem 17a. On February 26th defendant by 
written order signed by him alone, authorized plain- 
tiff to furnish him advertising matter weekly for his 
merchant tailor business for the term of one year, and 
until notified in writing to discontinue the same for 
which defendant agreed to pay so much at the end of 
each month. A formal acceptance of the order was 
sent to the defendant by plaintiff as soon as it was re- 
ceived. May 14th defendant directed that no more 
advertising matter be sent, but plaintiff continued to 
send it till the end of the year. 
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• 

It is argued for defendant that the contract was 
unilateral; that there was no engagement by the 
plaintiff to furnish advertising matter, and the order 
was therefore a mere offer revocable by defendant. 

It is argued for plaintiff that the contract was bi- 
lateral and binding on both parties; that the com- 
pany was bound to furnish advertising matter for a 
year and the defendant was bound to pay for it at 
least one year. 

Query. Where do you find the engagement on the 
part of the plaintiff? 

Query. Can plaintiff ^^ accept" the offer of a uni- 
lateral contract by a promise, and thereby turn it 
into a bilateral contract? 



American Publishing & Engraving Company v. Walker 

(1901) 87 Mo. App. 505, 1 W. Cases, p. 58. 
5 Dee. Dig. Contracts, sec. 10 (1). 



Note : The signatures of both parties to a written 
agreement are not always indispensable to its valid- 
^ ity. An order signed by one may become effective 
when assent is properly manifested by the other. 

Problem 17b. Suit for specific performance of a 
land contract. The terms of the offer by defendant 
were: "I am willing to sell my land on which I re- 
side in the city of Keokuk, containing 500 acres more 
or less, for the price of $6.25 per acre cash. Weaver 
is to have the privilege of buying said property at 
said price and on said terms for 60 days from date.^' 

Plaintiff Weaver gave notice in writing of an elec- 
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• 

tion to buy the tract of land mentioned at the price 
and on the terms mentioned, and that he was pre- 
pared to pay for the land as soon as defendant should 
convey to him by proper deed. 

Was this notice an unconditional acceptance of the 
offer, or should plaintiff have accepted within 60 
days by paying or tendering the cash ? 

Weaver v. Burr, 71 W. Va. 736, 3 L.RA. 94, 8 S. E. 743. 
Egger V. Nesbitt, 27 S. W. 385, 122 Mo. 667, 43 A. S. R. 

596. 
See6L.R.A.(N.S.) 407,410. 
Pomeroy, Spec. Perf. sec. 387. 

Problem 17c. Jan. 2, 1911 A bought a bicycle from 
the X Company for $50.00 in cash, taking the bicycle 
away with him. January 3, A wrote to the X Com- 
pany expressing dissatisfaction with the wheel, and 
the X Company then wrote A that it would take the 
wheel bac^k, if he would bring it to the company's 
store within five days. A brought the wheel to the 
store within the five days, but the company refused 
to take the wheel back or refund the money. What 
are the rights of the parties? (N. W. Uni., 1911.) 

Problem 18. Defendants wrote to plaintiff, **We 
hereby agree to receive at New York and transport 
for you to Chicago, not exceeding 6,000 tons of rail- 
road iron during the next five months." The plain- 
tiff Company by letter assents in a general way to 
this agreement, and agrees to be bound by its terms, 
but does not specify the quantity of iron that would 
be offered for transportation. Defendants trans- 
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ported certain iron for plaintiff, but refused plain- 
tiff's request to receive iron in August. 

It is argued for plaintiff that the letter of defend- 
ant above was a continuing offer, and that the re- 
quest of the plaintiff in August that defendant re- 
ceive and transport a specified quantity of iron was 
an acceptance of such offer. 

It is argued for defendant that the offer contem- 
plated an immediate bilateral contract and prompt 
acceptance. The general assent did not constitute a 
contract or undertaking to tender any definite quan- 
tity of goods to be carried, and the acceptor should 
have specified the amount. 

Query. Why is this not a continuing offer for a 
series of bilateral or unilateral contracts, as iron is 
offered for transportation from time to time? 

Chicac^o & G. E. R. Co. v. Dane (1870) 43 N. Y. 240, 1 

Will. Cas. p. 138. 
II. & W. (3d ed.) p. 59. 
Compare Great Northern^v. Witham, 1 Will. Cas. p. 136/ 

L. R. 9 C. P. 16. 
W. P. 196, 197 n. 
9 Cyc. 258, 291, 327, 329. 
Williston, Sales, p. 801, 802. 
21 L.R.A. 129 n. 

11 Cent. Dig. Contr. sees. 29, 68, 256. 
5 Dec. Dig. Contr. sec. 22. 

Problem 19. At P 's request X mailed a letter to A 
on May 1st, in which he promised to guarantee the 
pajTnent for all goods sold by A to P before Decem- 
ber 1st following. This letter, which in due course 
would have reached A on May 2d, was not received 
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until May 29th. June 1st X sent a second letter, 
which was duly received, revoking his previous 
promise. A sold goods to P on May 15th and on June 
1 5th. P failed to pay for them. Can A charge X by 
reason of the May sale or the June sale ? Would your 
answer be the same, if X had affixed a seal to his 
signature in the letter of May 1st? 

Offord V. Davies (C. P. 1862) 12 C. B. N. S. 748, 1 Will. 

Cas. p. 82. 
Fitch V. Snedaker, 38 N. Y. 248, Keener, Cas. (2d ed.) p. 

97, H. & W. Cas. p. 69. 
W. Poll. p. 13. 
9 Cyc. 254. 

Problem 20. Defendant wrote to plaintiff, who 
was connected in business with his brother, "If 
Harry needs more money, let him have it, or assist 
him to get it, and I will see that it is paid.^' The 
plaintiff signed Harry 's note as surety for $200 rely- 
ing on the letter of the defendant. He wrote to de- 
fendant notifying him that he had assisted Harry to 
get the money, but the letter was never received. 
The time for the payment of the note was extended 
for a year, but whether with the knowledge or con- 
sent or ratification of defendant does not appear. 
Plaintiff had finally to pay the note and sues the 
guarantor. 

(a) Does defendant's offer of guaranty become 
effective as a contract by the doing of the act re- 
quested, namely, by assisting Harry to get the 
money? Is notice of acceptance necessary in case 
of proposals to guaranty? Why? Is deposit of the 
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notice in the mail sufficient, and is the risk of trans- 
mission not on the sender? 

(b) Does the extension of the note discharge the 
surety unless he consented to or ratified the change 
in the principal obligation? 

(c) What is the distinction between the modes of 
acceptance in unilateral and bilateral contracts? 

(d) Is communication of acceptance ordinarily 
requisite in unilateral contracts? 

Bishop V. Eaton (1894) 161 Mass. 496, 37 N. E. 665, 42 
Am. St. Rep. 437, Keener (2d) p. 185, 1 Will. Cases, p. 87. 

See Harriman on Contracts (2d ed.) sees. 148, 149. 

25 Cent. Dig. Guaranty, sees. 3-8, 9, 67, 77. 

Dec. Dig. Guaranty, sec. 37. 

Train v. Gold, 5 Pick. 380. 

See notes on necessity of notice of acceptance to bind 
guarantor in Wm. Deering & fJo. v. Mortell, 16 L.R.A. 
(N.S.) 303-379, note. 

Also in Watkins v. Brand, 33 L.R.A. (N.S.) 960, note. 

Wald's Poll. Contracts (3d ed.) p. 35. 

Mathewson v. Fitch, 22 Calif. 86, 93. 

Problem 20a- On June 2, C presented to B in 
the city of X the following letter dated May 31 
at the City of Y and signed by A : * ' This will intro- 
duce to you Mr. C, who desires to purchase from you 
a stock of merchandise to the amount of approxi- 
mately $1,000. If you will let him have same, I will 
guarantee the payment of his bill to the amount of 
$1,000.'^ On the afternoon of June 2, B sold and de- 
livered to C merchandise to the amount of $1,000. On 
June 1, A mailed at the city of Y a letter addressed 
to B at X, revoking the proposal contained in his 
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letter of May 31. This was received by B in the even- 
ing of June 2, after C had received the merchandise 
and after B had written A a letter notifying him of 
the sale and delivery of the merchandise to C, but 
before B had mailed the letter. B mailed the letter 
immediately. C failed to pay for the goods. B im- 
mediately notified A of C^s default, and after using 
all due diligence in an attempt to collect from C, B 
asks your advice as to his rights against A. (Minn. 
1915.) 

Sec. 5. Acceptance in Bilateral Contracts by Ex- 
pression of Assent to Terms of Offer. 

Problem 21. It was voted by a corporation that 
Benton should be chosen as architect as winner of a 
competition. The company did not officially commu- 
nicate this vote of the directors to Benton as a con- 
tract, though ('ertain members did. Plaintiff con- 
tends that his submission of plans for the building 
was an offer of his services as architect and that this 
offer was accepted by the vote or resolution of the 
directors. Is there a contract here ? 

Benton v. Springfield Y. M. C. A. 170 Mass. 534, 49 N. E. 

928, 64 Am. St. Rep. 320. 
Sears v. King Co. El. Ry. Co. .152 Mass. 151, 25 N. E. 98, 9 

L.R.A. 117. 
See al«o Hazard v. Hope, 18 L.R.A. (N.S.) 293, also note 

in 49 L.R.A.(N.S.) 380 (public corporations). 

Problem 22a. Where an offer is submitted by let- 
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ter, why should it be held that the contract is com- 
pleted when the letter of acceptance is duly depos- 
ited in the post office or post box? Why should not 
the delivery to and receipt by the one making the 
offer be the moment when the bargain is complete? 
What are the reasons for the rule? 

13 Mich. Law Rev. 672. 

Problem 22b. Is the ^^postoffice'' the offerer's 
agent, and is communication of the acceptance made 
when a letter is mailed? Is there implied authority 
to the carrier to receive the reply on behalf of the 
offerer? (Compare revocation.) Is it not the true 
theory that assent to the proposal is expressed, al- 
though the letter is merely put into the -course or 
channel of communication? Is actual communica- 
tion of the acceptance essential either in a unilateral 
or bilateral contract? Is it not rather a matter of 
expression of assent in a proper manner as called for 
expressly or impliedly by the offer? 

Bishop V. Eaton, 161 Mass. 496, supra. 

Problem 22c. What fallacy, if any, underlies the 
opinion of Bramwell, L. J., in Household Fire Ins. 
Co. V. Grant, 4 Exch. Div. 216, 1 Williston's Cases, 
p. 95, K. Cas. 146? 

Distinguish the hypothetical cases put by him by 
way of argument. 

Problem 22d. Should the acceptor remain bound, 
though he should succeed in sending a cancelation of 
his acceptance rejecting the offer, which arrives with 
or even before the prior acceptance ? 
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See Wald 's Pollock on Contracts, pp. 35, 37, 40, 882. 
6 R. C. L. sec. 33, p. 612. 

Problem 23, A makes an offer to B, living in the 
same city, in a letter delivered by hand. On the same 
day two letters are posted, one by A revoking his 
offer, and one by B accepting it. A's letter of revo- 
cation was received by B before B's letter of accep- 
tance was received by A. Is there a contract? 

Henthorn v. Fraser C. A. (1892) 2 Ch. p. 27, 1 Williston's 
Cases, p. 104. 

Problem 24. A sends an offer by a messenger boy 
to B with a request that the answer be given to the 
messenger, who will wait. The messenger delayed 
on his homeward way, and the proposer having 
changed his mind, sent a second messenger with a 
revocation who met the first messenger with the ac- 
ceptance in his pocket. Is the revocation inopera- 
tive? 

• 

Problem 25. A offers bv letter from Detroit to in- 
sure B 's house against loss by fire. The letter is sent 
to B at Cincinnati with directions to return a check 
for the premium, if the terms offered are satisfac- 
tory. B forwards the premium check to A. While 
the check is in transit and before it reaches Detroit 
the house is burned by an accidental fire, 

(a) Can B recover for his loss ? 

(b) Assume that, unknown to the parties, the fire 
occurred after the offer to insure had been sent but 
before the premimn check had been mailed, could B 
recover? 
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(c) Assume that, through fault of the Post Ofl&cc 
Department, the letter containing the premium 
check never reached A. Could B recover his loss? 

(d) Assume that A mailed a second letter revok- 
ing his offer to insure and that this second letter was 
received by B a few hours after his letter containing 
the premium check had been mailed. Could B re- 
cover? 

(e) Assume that between the mailing of the oft'er 
and its arrival at Cincinnati, B died and that the 
premiimi check accepting the offer was thereafter 
duly mailed to A by B's administrator. Could the 
administrator recover the loss? 

(f) State the several rules of offer and accep- 
tance involved in your answers to the foregoing ques- 
tions. (University of Michigan Dept. of Law, 1913.) 

Taylor v. Merchants Fire Ins. Co. 9 How. (U. S.) 390, 13 

L. ed. 187, Keener Cas. p. 141. 
19 Cyc. Fire Ins. p. 591. 
Burton v. U. S. 202 U. S. 344, 381, 50 L. ed. 1057, 1071, 26 

Sup. Ct. Rep. 688, 6 A. & E. Ann. Cas. 362, 378, note. 
N. W. Mutual L. Ins. Co. v. Joseph, 31 Ky. L. Rep. 714, 103 

S. W. 317, 12 L.R.A.(N.S.) 439. 
(Effect of death of party after mailing and before receipt 

of his letter accepting an offer.) 

Problem 26. A makes an offer to B to sell him 
Blackacre for $10,000, the offer to be open for ten 
days. On the following day A mailed a revocation 
to B which was lost in the mails. Three days later C, 
the registrar of deeds of that county, told B that A 
had just sold Blackacre to D, the deed having come 
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in for record that day. C said this in jest intending 
to worry B over night and tell him the next day, — 
but forgot to correct his statement. On the tenth 
day B mailed an accepance to A which by error of a 
postal clerk, was sent to China and did not reach A 
for six months. Can B hold A? (Harvard, 1903.) 

Dickinson v. Dodds (1876) 2 Ch. Div. 463, 1 WiUiston 

Cases, p. 50. 
Frank v. Stratford, 13 Wyo. 37, 77 Pac. 134, 67 L.R.A. 571, 

579, 110 Am. S. R. 963. 
Household Fire etc. Ins. Co. v. Grant (1879) 4 Exch. Div. 

216, 1 W. Cases, p. 95, K. (3d) p. 146. 
Howard v. Daly (1875) 61 N. Y. 362, 365. 

Problem 27, Frith, a merchant in San Domingo, 
and Mactier, a merchant in New York, jointly pur- 
chased certain brandy for re-sale, which was con- 
signed to Mactier at New York, but which was owned 
in partnership by both. On December 24th Frith, 
the plaintiff, wrote from San Domingo proposing to 
sell out his interest in the venture to Mactier and 
have Mactier take it over solely to his own account. 
Mactier wrote January 17th that he preferred the 
partnership basis, but would not come to any deter- 
mination till he again heard from plaintiff. In event 
of war between France and Spain, he said that he 
would at once decide to take the venture to his own 
account. 

Plaintiff wrote March 7th, merely ^'noting con- 
tents" of Mactier 's letter. 

On March 12th the brandy arrived at New York. 
Mactier told his clerk that he would take it to him- 
self, and entered the brandy at the custom-house as 
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owner and not as consignee. Later he sold several 
barrels and took notes for the price. 

March 25th Mactier wrote plaintiff that he had de- 
cided to take the venture to his own account in ac- 
cordance with plaintiff's letter of December 24th, 
and posted this letter March 31st. 

On March 28th Frith, the plaintiff, wrote renewing 
or confirming his previous offer to sell, but previous 
to the arrival of this letter, Mactier died insolvent 
on April 10th in New York. 

April 21st plaintiff again wrote from San Do- 
mingo recognizing the bargain as closed and ac- 
quiescing in the sale. In the distribution of defend- 
ant's estate, however, plaintiff was unwilling to come 
in as a general creditor of the insolvent estate and 
receive merely a dividend on the price of the brandy. 
He now claims that defendant was consignee, not 
owner, and sues in equity to recover the proceeds of 
the brandy and the imcoUected notes therefor, in- 
stead of proving his claim as a general creditor. If 
there is a sale, plaintiff is only entitled to his divi- 
dend on the price; if there is no sale plaintiff remains 
at least half ow^ner of the brandy and its proceeds. 

Decree in favor of plaintiff for net proceeds so far 
as they can be traced and identified. Appeal by de- 
fendant. Decree reversed. 

Was there a binding contract and sale to Mactier? 

(1) Was actual communication or knowledge of 
the acceptance essential to complete the contract? 

(2) Was the offer still standing? Was plaintiff's 
offer of December 24th open at the time of accept- 
ance, on March 31st? 
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(3) Did not the offer of December 24th lapse by 
the expiration of a reasonable time for acceptance ? 

(4) Was the continuance of willingness of plain- 
tiff, and the fact that he considered the offer as open, 
equivalent to a continuing offer? 

(5) When did title to plaintiff's interest in the 
brandy pass to defendant under the contract, if at 
all? 

(6) Did the determination to accept plaintiff's 
offer manifested by assumption of ownership, with- 
out communication, pass title? Did the offer con- 
template an acceptance by Mactier's taking the 
brandy when it arrived? 

(7) Was defendant justified in believing Decem- 
ber 4th to March 31st a reasonable time under all the 
circumstances? Does plaintiff's actual intent or his 
expressed intent indicate what is a reasonable time? 

Mactier v. Frith (1830) 6 Wend. 103, 21 Am. Dec. 262, 1 
W. Cases, p. 120. 

Problem 28. Do the postal regulations which al- 
low letters to be reclaimed by the sender imtil de- 
livered, even from the postoffice of the addressee, 
affect the law that the acceptance is final when the 
letter is deposited in the postoffice ? 

See United States Postoffice Regulations, 487, 489, 531, 

533, 9 Cyc. 297. 
Wald's Pollock on Contracts (3d ed.) p. 39, 40, n. 
7 Harv. Law Rev. p. 301, n. 

Does the sender of the acceptance lose control over 
his letter when he drops it into the letter box? Sup- 
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pose he extracts it from the post box or postoffice ? 

Does the postofl&ce act as agent of the proposer of 
the contract, to receive the return message? 

Note : The letter is partially, if not wholly beyond 
the sender's control. Mailing is therefore different 
from a mere private act of putting a letter into a 
drawer or giving it to one's servant or clerk for de- 
livery or mailing. Letters are rarely recalled. For 
practical purposes mailing is a complete expression 
of agreement, and is properly so treated even though 
there be a possibility of reclaiming the letter. The 
proposer, would, of course, be excused if the acceptor 
interferes with communication of acceptance to him 
by recalling the letter from the postoffice, as this 
would be one species of prevention of performance. 

Compare Ashley on Contracts, p. 39. 
Howard v. Daly (1875) 61 N. Y. 362, 365, Keener Cases, 
p. 156, n. 2. 

Problem 28a. Suppose in the case of an offer by 
mail, the man to whom the proposal is made writes 
out a letter of acceptance, and then reads to several 
associates in his office, the offer and his letter of ac- 
ceptance. He then sends the letter to be mailed, but 
while it is oi> the way to the postoffice and before it 
is mailed, a telegram of revocation is received by the 
offeree. Has there been a sufficient manifestation 
or expression of agreement to make the attempted 
revocation too late? 

Answer: Yes, according to Professor Ashley in 
his Treatise on Contracts, pp. 36, 38. But, Query. 
Must rot there be expression of acceptance to the 
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other party in bilateral contracts, not merely overt 
acts manifesting intent to accept? 

Problem 29a. Plaintiff wrote defendant offering 
to make a new lease of a tenement, asking him to 
telegraph *'yes" or *'no;'' '*if I do not hear from 
you by the 18th or 20th I shall conclude *no.' '' De- 
fendant telegraphed *S^es" on the 17th but plaintiff 
never received the telegram. Plaintiff sues for 
breach of covenants in the old lease. Was a contract 
completed bj^ this telegram, binding defendant to ex- 
ecute a new lease, and so discharging the old one? 

Lewis V. Browning (1881) 130 Mass. 173, 1 W. Cases, p. 
110. 

Query. Would the words ''receiving your an- 
swer in course of post" require actual communica- 
tion of acceptance by return mail? 

Problem 29b. A, by letter, offers Blackacre to B 
for $10,000. B mails an acceptance soon after re- 
ceiving it. A thereafter telegraphs a revocation be- 
fore getting this acceptance, and this revocation 
arrives before the acceptance arrives. B upon get- 
ting the revocation (being willing to call this deal 
off) buys another piece of land near-by. A week 
later, A tenders B a conveyance of Blackacre, de- 
manding the $10,000 in return. Can A sue B for his 
refusal? (Harvard Law School Contracts, 1911.) 

Byrne & Co. v. Van Tienhoven & Co. 5 C. P. D. 344, 1 Will. 
Cas. p. 41. 

Problem 30. A and B met in New Haven, and A 
made B an offer orally, and said: *'I will give you 
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a day to consider it/' B went to his home in Provi- 
dence and on the evening of the day the offer was 
made telegraphed his acceptance. The telegram was 
never delivered. Is there a contract between the 
parties? (Harvard, 1902.) 

6 R. C. L. Contracts, sees. 35, 36, p. 615. 

Wester v. Casein Co. 206 N. Y. 506, Ann. Cas. 1914B, 377. 

Note to Lucas v. W. U. Teleg. Co. 6 L.R.A.(N.S.) 1016. 

Problem 31. R, in Massachusetts, made an offer 
over the telephone to E in New York. E replied over 
the telephone accepting the offer. Was the contract 
made in Massachusetts or in New York ? (Harvard, 
1914.) 

See Bank of Yolo v. Sperry Flour Co. 141 Cal. 314, 65 

L.R.A. 90, 74 Pac. 855. 
17 Harv. Law Rev. 420. 
Dudley A. Tyng & Co. v. Converse (1914) — Mich. — , 146 

N. W. 629. 

Problem 32. Where an offer is made by letter and 
accepted by telegram (when the offer does not 
specify the mode of acceptance) is the contract com- 
plete before the telegram is delivered to the pro- 
poser? 

Held, No, in Lucas v. Western Union Tel. Co. (1906) 131 
Iowa, 669, 109 N. W. 191, 6 L.R.A.(N.S.) 1016, n. 

But compare Andrews v. Schreiber (1899) 93 Fed. 367, 
Affd. 101 Fed. 763. 

Perry v. Mt. Hope Iron Co. 15 R. I. 380, 2 Am. St. Rep. 902. 
5 Atl. 632. 
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Problem 33. Suppose an offer is made by tele- 
gram, could not this be regarded- as requiring the 
same prompt means of expressing acceptance? 

Answer: Yes, it might. Acceptance by letter 
might be too slow under some circimistances. 

Problem 34. On January 1st A wrote B offering 
certain goods of his manufacture, delivery to be on 
February 1st, with a postscript requiring reply by 
return mail. On January 3d, many mails having de- 
parted in the interim, B wrote A that he would take 
the goods at the price named. Earlier that morning 
A had written B saying that unless he heard from 
him soon he should consider the offer at an end. An 
hour after he mailed his letter to A, B telegraphed 
to A withdrawing it. This telegram did not reach 
A until after A's second letter reached B, although 
it reached A before B's letter reached A. Can A 
hold B? (Harvard, 1907.) 

Mactier v. Frith, 6 Wendell (N. Y.) 103, 21 Am. Dec. 262, 

1 W. Cases, p. 120. 
Tinn v. Hoffman (Exch. 1873) 29 L. T. N. S. 271, 1 W. 

Cas. p. 113. 
Scottish-Am. Mtge. Co.' v. Davis, 96 Tex. 504, 74 S. W. 17 

(Reversing 72 S. W. 217). 
17 Harv. Law Rev. 62, note. 
Hallock V. Ins. Co. 26 N. J. L. 268. 

Problem 35, The defendant company through its 
agent, the plaintiff, submitted to a third party living 
in another town a proposition of sale. The offeree 
mailed a letter to the defendant company accepting 
the offer, but intercepted this letter by telegraph be- 
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fore its delivery. The plaintiff sues to recover for 
his commission on the sale. This depends upon 
whether or not a binding contract was made by the 
prospective purchaser mailing his letter of accept- 
ance, even though it was overtaken by a telegram 
attempting to recall it. Can plaintiff recover? Can 
the acceptor overtake and coimteimand his letter of 
acceptance ? 

Scottish-American Mortgage Co. Ltd. v. Davis, 96 Tex. 
504, 74 S. W. 17 (Reversing 72 S. W. 217) 97 A. S. R. 
932. 

• 

How is this result possible if acceptance takes ef- 
fect upon mailing? Can the acceptor speculate at 
the expense of the proposer while his acceptance is 
traveling? What argument is there for treating a 
rejection which overtakes an acceptance as ineffect- 
ual! 

See 17 Harv. Law Rev! 62. 

Problem 35a. A wrote to B offering to sell him a 
certain piano for $300. B answered by return mail, 
"I accept the offer on condition that you will accept 
C's note for $100 in part payment.'' This letter was 
lost through fault of a postal clerk and never reached 
A. B, the next day, after further considering the 
matter, again wrote A accepting the offer uncondi- 
tionally. Immediately after the mailing of this let- 
ter B received a telegram from A withdrawing the 
offer, to which B made no reply. A is now suing B 
for not taking the piano. What result? (Harvard.) 
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(Reasons are required for all answers. If in answer- 
ing any question you need further facts, make all 
possible assumptions.) 

Problem 35b. (a) Offer by mail. Counter offei" 
mailed and reaches offerer's office in his absence. 
Learning of offerer's absence the same day the 
counter offer is sent and changing his mind about the 
counter offer, the offeree decides to accept the origi- 
nal offer. He wires the offerer an acceptance to the 
place where the offerer has gone and it reaches him 
promptly and before he learns of the counter offer, 
though after the counter offer reached his office. Is 
there a contract? 

(b) Offer ending ** awaiting your reply by return 
mail." A letter of acceptance is mailed but before it 
arrives the offerer receives from the offeree by tele- 
gram a rejection of the offer. Is there a contract? 
(N. W. 1915.) 

Sec. 6. Acceptance in Unilateral Contracts by Per- 
formance of Acts Requested. 
Problem 36. Snedaker, on October 14th, caused 
a hand bill to be published offering a reward of $200 
to any person who would give such information as 
would lead to the apprehension and conviction of the 
persons guilty of the murder of a certain imknown 
woman. On October 15th, the following day, before 
plaintiff had seen or heard of the reward, one Fee 
was apprehended through the instrumentality of the 
plaintiff. • He afterwards heard of the reward, and, 
with a view to obtaining it, spent further time and 
money, and by these efforts secm'ed his conviction. 
Argued for the plaintiff that performance, even 
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without knowledge of the offer was of equal benefit, 
and that public policy favored liability. 

(a) *'If the offer is made in good faith, why 
should the defendant inquire whether the plaintiff 
knew it had been made?'^ Is it not well that anyone 
who assists in apprehending and convicting a crimi- 
nal should know that by doing so he entitles himself 
to whatever reward has been offered therefor to the 
public? 

Auditor v. Ballard, 9 Bush (Ky.) 572, 575. 
Sullivan v. Phillips (Ind. 1912) 98 N. E. 868. 
12 Col. Law Rev. 643, 644. 

• 

(b) But if for the existence of a contract, there 
must be mutual assent, how can there be assent to 
that of which the plaintiff has never heard? 

Fitch V. Snedaker, 38 N. Y. 248, 97 Am. Dec. 791, Keener 

Cas. 97, Huffcut & Woodruff Cas. 69. 
Broadnax v. Ledbetter, 100 Tex. 375, 99 S. W. 1111, 9 

L.R.A.(N.S.) 1057, note. 
Williams v. West Chica«:o etc. Ry. Co. 191 111. 610, 61 N. E. 

458, 85 Am. St. Rep. 278, 1 W. Cas. p. 77. 

(c) Is it impossible for plaintiff to accept by com- 
pleting conditions with contractual intent merely be- 
cause he has already done part (e. g. the arrest), vol- 
untarily ? 

Should not performance begun before the offer is 
known entitle the party to the rew^ard, when it is com- 
pleted afterwards? 
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See 34 Cyc. Rewards, p. 1742. 

Neville v. Kelly, 12 C. B. (N. S.) 740, 104 E. C. L. 740. 

Problem 36a. Suppose a pocket book is found, 
and the finder knows who is the owner of the prop- 
erty, before the offer of reward for its return is made; 
is the finder entitled to the reward if he sees the no- 
tice and thereafter returns the pocket book to the 
owner? 

See McParlane v. Block (1911) 59 Ore. 1, 115 Pac. 1056. 
See Rewards, Cent. Dig. sec. 7, Dec. Dig. sec. 7. 

« 

Is this case distinguishable from Fitch v. Snedaker, 
supra? 

Problem 37. A, whose watch has been stolen by 
C, on July 5, published a notice in a daily paper of 
the city of venue offering a reward of $50 **to any 
person, or persons, who will give such information 
as shall lead to the apprehension and conviction of 
the thief." On July 7, B, who knew nothing of the 
reward offered, gave information to A which led to 
the apprehension of C. At the trial of C, B, having 
learned of the reward, testified against C, and largely 
by reason of such testimony C was convicted. After 
the conviction and sentence of C^ B demanded that 
A pay him the reward. A refused. B sued A. 

(a) Decide the case. 

(b) Suppose B had been a police ofiicer and had 
made the arrest in pursuance of his duty though with 
a knowledge of the reward, and afterward had given 
testimony against C. Would the result have been 
different? (University of Michigan, 1911.) 
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Problem 38. A, having found a watch bearing 
X's name, called at X's house with the intention of 
giving it to X. While waiting for X to appear he • 
saw for the first time a handbill in which X offered 
a reward of $10 for the finding and return of the 
watch. A told X that he had not expected a reward 
when he came, but supposed' he was entitled to it. 
X, however, was unwilling to pay, and upon A's ob- 
jecting to give up the watch without receiving the 
$10, threatened to sue him for conversion. A there- 
upon gave up the watch. Is A entitled to the re- 
ward? Would your answer be the same if A, though 
aware of the reward before finding the watch, had 
given it to X without thought of claiming or receiv- 
ing the $10? (Harvard, 1899.) 

Wmiams v. West Chicago St. Ry. Co. 191 HI, 610, 1 W. 

Cas. 77. 
See McFarlane v. Block (1911) 59 Ore. 1, 115 Pac. 1056. 
Vitty V. Eley, 51 N. Y. App. Div. 44, 64 N. Y. Supp. 397, 

1 Will. Cases, p. 74. 

Problem . 38a. A lost his watch and offered a re- 
ward for its return. B found the watch and discov- 
ered it was A^s, and fully determined to return it, * 
and started to do so. On his way he discovered that 
A had offered a reward, and when he returned the 
watch he demanded the reward. He would have re- 
turned the watch had no reward been offered. Is he 
entitled to recover it? (Harvard, 1901.) 

W. Poll. Contr. p. 14, n. 23, n. 22. 
15 Harv. Law Rev. 484. 

Probtom 39. A reward of $10,000 has been offered 

6 
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'*for the apprehension and conviction of the mur- 
derer or murderers of X/' A, a private citizen who 
, knows who the murderer is and where he can be 
found and who has the murderer ^s confession, and 
knows where other corroborating and convincing evi- 
dence of his guilt can be obtained, wants to know if 
he can earn the rew^ard and how. Advise him. 

(a) If A were a pohce officer or sheriff, with au- 
thority to arrest the murderer, what advice would 
you give him? (N. W. 1915.) 

Problem 40. What must be done to earn a re- 
ward advertised for the ''arrest and conviction'' of 
an offender? Does it include simply the obtaining 
and giving to the proper persons of sufficient infor- 
mation and evidence to procure the arrest and con- 
victiop, leaving the actual arrest and prosecution to 
the proper officers? Has a plaintiff claiming the re- 
ward, who has given such information, in fact per- 
formed the required conditions according to the 
terms of the advertisement? 

See Haskell v. Davidson (1898) 91 Me. 488, 40 Atl. 330, 42 
L.R.A. 155, 64 Am. St. Rep. 254. Personal arrest by 
claimant not necessary. 

Compare McClaup:hry v. King (1906) 147 Fed. 463, 7 
L.R.A.(N.S.) 216, with dissenting opinion by Hook, J. 

Kinn v. Mineral Point First Nat. Bank (1903) 118 Wis. 
537, 95 N. W. 969, 99 Am. St. Rep. 1012. 

Shuey v. U. S. 92 U. S. 73, 23 L. ed. 697 ; 1 W. Cas. p. 54. 

Frosythe V. Murnane (1911) 113 Minn. 181, 129 N. W. 134. 

(One who renders services which materially and prox- 
imately aid in the arrest and conviction is entitled to an 
equitable share of the reward.) 

34 Cyc. 1745, notes 14, 15. 
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Wald's Pollock on Contracts, p. 23, n. 22. 
See Rewards, Cent. Dig. 14, 15, Dec. Dig. sec. 11. 

Problem 40a. If a reward is offered for the re- 
covery of a sum of money lost, can the finder of a 
part recover a pro rata share of the reward offered? 
Can the reward offered be construed as a request to 
return the property lost in whole or in part ? 

See Symmes v. Frazier, 6 Mass. 344, 4 Am. Dec. 142. 
• Hawk V. Marion Co. 48 Iowa 472. 
34 Cyc. Rewards, p. 1749. 

Problem 40b. X lost a pocketbook containing 
ten one-hundred dollar bills, and published the fol- 
lowing advertisement: 

**Lost on J Street, Chicago, a pocketbook contain- 
ing ten $100 bUls ; $100 will be paid to the finder. X. ' ' 

Y found the pocketbook lying open on the side- 
walk, with only five of the bills in it. Z later found 
two of the bills in a nearby gutter. The other three 
bills were never traced. Y did not know of the 
advertisement when he found the pocketbook, but 
saw it soon after, and then took the pocketbook and 
the five bills to X. Z knew of the advertisement and 
was hunting for the book and the money when he 
found the two bills. X, having received the book and 
the $800, refused to pay any reward. What are the 
rights of Y and Z ? (Northwestern University, 1911.) 

27 Harv. Law Rev. 185, 392, notes. 

Stair V. Heska Amone Congregation (1914) — Tenn. — , 
159 S. W. 840. 
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Problem 41. A, a cigar manufacturer, maintained 
an advertising sign on the fence of a base ball park 
upon which he had written in large letters: '*I will 
pay $50 to any league player who hits this sign with 
a batted ball in the course of a scheduled game; or 
to any person designated by him." X, a member of 
a visiting league club, at a critical moment near the 
end of a regular game hit the sign with a batted ball, 
and later requested A to pay $50 to B, X^s tailor, to 
whom X owed $50. What are the rights of A, B, and 
X? (Harvard, 1915.) 

Problem 41a. **A desires his safe moved from 
his old office to a new one. He asked B to do this act 
and says he will pay him $25 for it. When B has 
carried the safe to the door of the new building A 
appears and tells B that he will withdraw his offer 
directing him to leave the safe there. Nevertheless 
B proceeds and places the safe in the new office. 
Under such circumstances how can a contract be 
found or how can A be held to any liability T' 

Ashley on Contracts, p. 78 ; 23 Harv. Law Rev. 160. 

(a) Is not the offer revoked before acceptance, 
w^hich can only be made by doing the act requested? 

(b) Suppose it is B who refuses to move the safe 
further? He has never obligated himself to do the 
work. Can he be held liable for non-completion of 
the work? 

Problem 41b. ** Suppose I guarantee the price of 
a carriage to be built for a third party who before the 
carriage is finished and consequently before i am 
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bound to pay for it, becomes insolvent, may I recall 
my guarantee?" 

Before it ripens into a contract, may either party 
withdraw it and put an end to the matter? 

See Erie, C. J. in Offord v. Davies, 12 C. B. (N. S.) 748, 1 
W. Cas. 82, 84. 

The offerer '* cannot be said to have already con- 
tracted because, by the terms of the offer I was only 
to be bound, if something was done and it has not as 
yet been done though it has been begun. — To deny 
the offerer the right to revoke is therefore, in effect 
to hold the promise of one contracting party binding, 
though the other party is neither bound to perf onn 
nor has actually performed the requested considera- 
tion.'' 

Note by Professor Williston in Wald's Pollock on Con- 
tracts (3d ed.) p. 34, n. 39. 

But it may be suggested that it is not necessary 
to deny the right to revoke as to the future, or to 
argue that by part performance a bilateral contract 
arises. If I order a man to do something for me I 
incur a debt to pay for what he does. If I prevent 
or countermand the completion of the work he is ex- 
cused from further performance, but a debt arises 
to pay the fair value of what he has already done at 
my request. Thus, if I order a man to saw a pile of 
lumber at a gross price for the whole job, and then 
tell him to stop when half finished, I am responsible 
pro rata on an implied contract for the reasonable 
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value of his work and labor, just as if I had counter- 
manded it under a bilateral contract. There, how- 
ever, I would be liable for loss of prospective profits 
also. 

An offer like that of a reward is a somewhat more 
difficult problem. It is in effect a request for certain 
services on a fee contingent on success, to pay anj^- 
one who succeeds in performing that particular serv- 
ice. If I revoke my offer, there is no implication of 
a promise to pay for mere fruitless efforts; but if the 
services actually rendered approach success and 
might have been utilized by me except for my own 
hindrance or prevention, I should be liable. (Ed.) 

See Louisville N. R. Co. v. Goodnight, 10 Bush (Ky.) 552, 

19 Am. Rep. 80. 
Mooney v. Daily News, 116 Minn. 212, 133 N. W. 573, 37 

L.R.A.(N.S.) 183, note. 
Bronnenberg v. Coburn, 110 Ind. 169, 11 N. E. 29. 
34 Cyc. Rewards, pp. 1737, 1750. 
Cp. Biggers v. Owen, 79 Ga. 658, 5 S. E. 193, 1 W. Cas. 

p. 57. 
Ashley on Contracts, pp. 78, 79. 
Wald's Pollock on Contracts, p. 34, n. 39. 
D. O. McGovney, Irrevocable Offers, 27 Ilarv. Law Rev. 

654. 
26 Harv. Law Rev. (Jan. 1913) p. 274, note, on Zwolanek 

V. Baker, 150 Wis. 517, 137 N. W. 769. 

Problem 42. Suppose the owner of real estate au- 
thorizes a real estate broker to sell his land, and 
agrees to pay a commission of five (5) per cent, on 
the selling price if a sale is made, and nothing if a 
sale is not made. The broker in good faith finds a 
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purchaser, and his success is practically certain, but 
before any contract is signed, the owner revokes the 
agent's authority to sell. Is he entitled to his com- 
mission? 

Blumenthal v. Goodall, 89 Cal. 251. 

Los Angeles Company v. Wilshire, 135 Cal. 654, 658. 

See References under 41b, supra. 

Problem 43. A father said to his son, **John, 
have your house painted inside and out, and I will 
foot the bill.'' The son thereupon made a contract 
for the outside painting, expecting to make a con- 
tract for the inside painting later. Before this latter 
contract was made and when only one half of the 
outside painting was done, the father told the son 
that he withdrew his offer. What are the son's 
rights? (University of Chicago Law School, 1911.) 

Problem 44. A wrote a letter to B, a tailor, order- 
ing him to make a suit of clothes similar to the last 
suit made for A, and to use the same kind of mate- 
rial, promising to pay B his price therefor. In pur- 
suance of this order and with the intention of mak- 
ing the suit for A, B purchased the material and be- 
gan work upon it for A, but without notifying A of 
what he had done. Later B changed his mind, and of 
this material made a suit for another customer and 
refused, without cause, to make A a suit. Has A a 
right of action against B for breach of contract? 
(Har\^ard Law School, 1908.) 

Problem 44a. A maiden aunt promised her 
nephew that if he w^ould refrain from smoking for 
five years she would give him $500. After he denied 
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himself the pleasure of smoking for two years, the 
aunt became displeased with him and revoked the 
offer. Has he any claim? 

Problem 45. A tells B that he will give him $250 
if he (B) will sink an artesian well on his (A's) lot 
that will run 5 gallons per minute. B sets up his 
machinery and has the well sunk to a depth of 25 
feet when A comes and orders him off. Nevertheless 
B continues and at 30 feet strikes water which flows 
fully 5 gallons per minute. What are the rights of 
B against A? (Harvard Law School, 1910.) 

Problem 46. A told B that he would give him 
$100 for building a bookcase. Acting upon this B 
began working upon the bookcase. When B had ex- 
pended about $50 for labor and materials, A sent 
word to stop work as he no longer wanted a book- 
case. What are B's rights*? (Harvard, 1904.) 

Problem 47. On the first of March, 1895, the de- 
fendants published the following advertisement : 
^'Saratoga Regattta, September 1st, 1895. Amateur 
Champion Race. Open to any four-oared boat. 
Course four miles. First prize, $750. Entries to be 
made on or before August 15th.'' The plaintiffs, in- 
duced by this announcement, immediately after the 
publication, organized themselves as a club, bought 
a boat and went into training for the race. In June 
the defendants decided not to give the advertised 
prize unless at least five boats entered, and in case 
there should be fewer than five entries, to substitute 
a different prize of $500. This decision was not com- 
municated to anybody. Three boats were entered, 
the plaintiffs' and two others. On the day of the race 



ACCEPTANCE. 89 

these boats had taken positions at the starting line 
when the starter announced that on account of the 
small number of competitors the prize would be $500 
instead of $750. The plaintiffs thereupon refused to 
row and sued the defendants for breach of contract. 
Are they entitled to recover? (Harvard, 1896.) 

Minton v. P. G. Smith Piano Co. (1911) 36 App. D. C. 137, 

33L.R.A.(N.S.) 305. 
Mooney v. Daily News, 116 Minn. 212, 133 N. W. 573, 37 

L.R.A.(N.S.) 183, note. 
Zwolenek v. Baker, 150 Wis. 517, 137 N. W. 769. 

26 Harv. Law Rev. 274. 

27 Harv. Law Rev. 654.. 

Problem 48. B gave the following order to A : * M 
will take all the ties you can load at the gap within 
the next twelve months at 15c each.*' A furnished 
some ties. B refused to accept any more. A has con- 
tr«'^.cted with X to cut ties and with G for the timber. 
Can A sue B? Does the contract become binding upon 
delivery of a part of the ties, so that neitlier party 
may abandon it? Will part performance of an order 
by a party who is not bound obviate lack of mutual- 
ity and supply sufficient consideration for the under- 
taking? Is the offer irrevocably accepted by the 
first unequivocal commencement of the act or work 
requested? May the proposer withdraw his offer 
when the work is half done? 

Louisville & N. R. Co. v. Coyle, 123 Ky. p. 854, 97 S. W. 

p. 772, 124 A. S. R. p. 384, 8 L.R.A.(N.S.) p. '433 and 

note. 
But compare Hopkins v. Racine etc. Co. 137 Wis. p. 583, 

119 N. W. p. 301. 
See notes 26 L.R.A.(N.S.) p. 961. 
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See 49 L.R.A.(N.S.) p. 694, note. 

6 R. C. L. p. 690, 691. 

Sir Fred. Pollock in 28 Law Quarterly Rev. p. 101. 

Problem 49. A promises B $500 if B will not go 
to Europe or cross the ocean this year. B never in- 
tended to go and does not go. Is there any accept- 
ance or contract here? 



CHAPTER IV. 

SEALED CONTRACTS. FORMAL EXPRES- 
SION OP INTENT TO BE BOUND IN COVE- 
NANTS AND SPECIALTY CONTRACTS AS 
BASIS OR SOURCE OP LEGAL OBLIGATION. 

Problem 1. Why is a promise signed, sealed, and 
delivered, binding on the promisor at common law 
from the moment of execution by him, although with- 
out any consideration on the part of the promisee? 
What is the ground of enforcement of gratuitous 
covenants I 

See argument of Bromley in Shanngton v. Strotton (K. B. 

1565) 1 Plowden, 298, 308, 1 Willis. Cas. p. 379. 
Wald's Poll, on Contracts, 3 ed. pp. 148, 216. 
Page V. Trufant, 2 Mass. 159, 3 Am. Dec. 41. 
6 R. C. L. 639, 642, 651. 
Seals Dec. Dig. (Key No.) sees. 1, 2. 
26 L.R.A. 308, n. 
Sharp V. Bates (1905) 102 Md. 344. 

Problem 2. Can want of consideration be set up 
as a defense to a contract under seal under the stat- 
utes of your state ? 

Watkins v. Robertson, 105 Va. 269, 54 S. E. 33, 115 A. S. R. 

880, 5 L.R.A.(N.S.) 1194, see also 5 L.R.A. 596, 3 L.R.A. 

805, 806, note. 
6 R. C. L. 651. 

91 
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Problem 3. What is the difference between bonds 
and covenants? 

Problem 4. What are the formalities of execution 
of specialty contracts and is it necessary that the 
obligor part with the physical possession of the in- 
strument itself* 



Xenos V. Wickham, 2 H. L. Cas. 296, K. p. 441. 
6 R. C. L. 642. • 



Problem 5. A made and delivered a gratuitous 
promise in writing to pay one thousand dollars to B. 
The writing concluded as follows: 

*' Witness my hand this first day of July, A. D. 
1904/' After A's signature a scroll was made with 
the pen. Is A liable? (Harvard, 1905.) 

Austin V. Whitlock (Va. 1810) 1 Munf. 487, 1 Willis. Cas. 

p. 370. 
Warren v. Lynch (N. Y. 1810) 5 Johnson 239, 1 Willis. 

Cas. p. 364, K. 433. 
Hacker's Appeal (1888) 121 Pa. St. 192, 203-205, 1 L.R.A. 

861, n. 
Lorah v. Nissley (1893) 156 Pa. St. 329, 1 Willis. Cas. 

Contr. p. 367, 369, n. 
See Note on Seals, Gray's Cases, Property (2d ed.) Vol. 

III. pp. 559-569. 

Problem 5a. By an instrument in writing A 
promised to deliver B an automobile. There was no 
statement in the instrument that it was sealed. A 
signed it and after his name there appeared the let- 
ters L. S. but plainly not in his handwriting. There 
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was no consideration for A's promise. A refuses to 
perform and B sues A. Can he recover? (Chicago, 
1911.) 

Problem 6. The statute of the state provides that 
a seal shall be only presumptive evidence of consid- 
eration. The father A gives his daughter B a prom- 
issory note for $500, executed under his hand and 
seal. The only consideration for the note is love and 
affection. After the note comes due B brings suit 
upon it. A defends on the ground that there is no 
consideration for the note. Can B recover? 

What should be the holding in case the statute 
abolishes all distinctions between contracts under 
seal and simple contracts. (University of Michigan, 
1906.) 

AUer V. AUer, 40 N. J. L. 446, Keener, Cas. (2d ed.) p. 464. 
See 1 Willis. Cas. Contr. p. 382, n. 

Problem 7. A secretary of an insurance company 
signs a policy, which is under seal, and hands it with 
other matters to his stenographer to prepare for the 
mail. The stenographer addresses the envelope to 
St. Paul, Mass., instead of St. Paul, Minn. This 
envelope together with his other outgoing mail is put 
on the secretary's desk and he mails it in a letter 
box that evening. Later that night the property 
covered by the insurance policy is destroyed by fire. 
The policy goes through to the owner as quickly as 
it would have done if it had been properly addressed. 
Can the owner hold the insurance company on the 
policy? (Harvard, 1911.) 



CHAPTER V. 

CONSIDERATION AS THE BASIS OF CON- 
TRACTUAL OBLIGATION. 

Sec. 1. Necessity and Policy of Consideration. 

Problem 1. What is the underlying principle or 
policy of the requirement of consideration, as ex- 
pressed in the maxim ex nudo pacto non oritur actio ? 
Is consideration a matter of form or of substance ? 

2 Poll. & Maitland Hist, of Eng. Law, 211, 212. 

Davis V. Morgan, 117 Ga. 504, 43 S. E. 732, 61 L.R.A. 148, 

97 A. S. R. 171, 6 R. C. L. 649, 683. 
See the writer in 28 Harv. Law Rev. 121-123, 11 Mich. Law 

Rev. 423, 424. 

Problem 2. A was employed by B under a con- 
tract of employment at $40 per month for a year. A 
got an offer of $65 per month from C and B promised 
that if A would stay out the balance of the year, and 
work well, he would give him $120 more at the end 
of the year. No change in the hours or character of 
the work was made. Is B's promise enforceable? 

See Davis v. Morgan, supra. 

Problem 3. Is the promise of the landlord to a 

tenant during the term of a lease to make repairs 

which he is not required by the terms of the lease to 

make, binding without further consideration? 

94 
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Roehrs v. Timmons, 28 Ind. App. 578, 63 N. E. 481. 

Problem 4. If one 'signs a note or contract as 
surety, guarantor, or indorser, after the original con- 
tract has been fully executed and delivered, is he 
bound without a new and independent consideration 
from that of the original contract? 

Bank of Carrolton v. Latting, 37 Okla. 8, 130 Pac. 144, 44 
L.R.A.(N.S.) 481, n. 

Problem 4a. Suppose that the original contract is 
induced by the promise of one of the parties, that he 
will procure the signature of a surety, who subse- 
quently is procured to sign in pursuance of such 
agreement; is any new consideration necessary? 
Why not? 

44 L.R.A.(N.S.) 485, n. 

Problem 5. Adams during his last illness, out of 
motives of love and affection, and gratitude for past 
services, drew and signed checks to his wife and to 
his nephew for $500 each payable out of his estate 
after his death, and the checks were delivered. He 
also endorsed to his wife by way of gift, the note of 
a third party, Jones, which Jones had given him to 
evidence a loan of $1,000 at 6 per cent interest. 
Which of these instruments is a valid gift and why? 

Foxworthy v. Adams, 136 Ky. 403, 124 S. W. 381, 27 

L.R.A.(N.S.) 308, Ann. Cas. 1912A, 327. 
Richardson v. Richardson (1893) 148 111. 563, 26 L.R.A. 

305. 
Parsons v. Jeller (1907) 188 N. Y. 318, 18 L.R.A. 855. 
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Problem 5a. What is the difference between the 
gift of one's own check or promissory note, and the 
gratuitous assignment of a check or note received for 
value from some third party, e. g. a certificate of de- 
posit in a bank ? See citations above, under 5. 

Problem 6. Are **love and affection" sufficient 
consideration to support a note or contract, other- 
wise gratuitous ? 

Sullivan v. Sullivan, 122 Ky. 707, 92 S. W. 966, 7 L.R.A. 

(X.S.) 156, 13 Ann. Cas. 163. 
Fink V. Cox, 18 Johns. (N. Y.) 145, 9 Am. Dec. 191, H. & 

W. Cas. p. 179. 
6 R. C. L. 653. 
9 Cyc. 319 (71). 
W. P. 9. 
68 L.R.A. 987, n. 

Sec. 2. Quasi-Estoppel or Justifiable Reliance on a 
Gratuitous Promise as One Species of Consid- 
eration. 
Problem 7. Crook signed a subscription paper 
which recited: **We, the undersigned, promise and 
agree with the trustees of the A church in considera- 
tion of $1 to each of us in hand paid, and the agree- 
ment of each other in this contract contained, to pay 
the sum set opposite our names in order to pay off 
the mortgage debt of the church." Crook later died 
and his executor Cooper declined to pay. The church 
brings suit and it is argued for the plaintiff that the 
defendant's refusal to pay would disappoint reason- 
able expectations raised by Crook's subscription; 
that it recites a consideration, and that if this is not 
sufficient the promise of each subscriber is given in 
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consideration of the promises of the other sub- 
scribers. Is the subscription binding? 

Albany Pres. Church v. Cooper, 112 N. Y. 517, 20 N. E. 

352, 3 L.R.A. 468, 8 A. S. R. 767, 1 Willis. Cas. 191, K. 

Cas. p. 254. 
Cottage St. Church v. Kendall (1877) 121 Mass. 528, 23 

Am. Rep. 286. 
Wald's Poll. Contr. 186, n. 3. 

Problem 8. Suppose the church during the life- 
time of the subscriber incurs expense on the faith of 
the subscription and pays off the mortgage debt, 
employs a preacher, builds a church, or does other 
acts contemplated by the subscription; does the sub- 
scription then become valid and binding, although 
not so previously? Why? 

T. U. C. A. V. Estill, 140 Ga. 291, 78 S. E. 1075, 48 L.R.A. 

(N.S.) 783. 
Brokaw v. McElroy, 162 Iowa, 288, 143 N. W. 1087, 50 

L.R.A. (N.S.) 835; 
12 H. L. R. 506. 

15 Harv. Law Rev. 312, 317, 858. 
17 Harv. Law Rev. 278, 279. 
Beatty's Est. v. Western College, 177 111. 280, 52 N. E. 

432, 42 L.R.A. 797, 69 A. S. R. 242. 
Sherwin v. Fletcher (1897) 168 Mass. 413, K. Cas. 262. 
Keuka College v. Ray, 167 N. Y. 96, K. Cas. 259. 
See also 27 L.R.A. (N.S.) 308, 310, n. 
See Apies, 2 Harv. Law Rev. 14, 15. 

Problem 8a. **If the promisee, acting in reliance 
on the promise has incurred expense or changed his 

7 
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position to his detriment, the promisor must on ob- 
vious principles of natural justice, either perform or 
make reparation for the loss caused by his breach of 
promise/' 

Ames, 2 Harv. Law Rev. 14, 15, 8 H. L. R. 256. 
Compare In Re Hudson, 54 L. J. Ch. 811. 



a 



An act is not consideration merely because it is 
done on the faith of a promise, but only when it is 
done in return for the promise, the act done being 
actually bargained for/' Which is correct? 

Problem 9. A, B, and C signed a subscription 
paper agreeing to pay the Y Manufacturing Com- 
pany the sums set opposite their respective names 
in order to assist the company to build a factory if 
it would establish its factory and business in the 
town of J. Can the company acquire legal rights 
under this subscription, and, if so, when will its 
rights vest? 

Martin v. Meles, 179 Mass. 114, 1 Willis. Cases, 195. 
Williston's note to Poll. Contr. p. 186, n. 3, p. 187, n. (4). 
Fort Wayne v. Miller, 131 Ind. 499, 30 N. E. 23, 14 L.R.A. 

804. 
Sherwin v. Fletcher (1897) 168 Mass. 413, K. Cas. p. 262. 

Problem 10. A steamship captain invites two 
boys to take a trip to Asia and return, free of charge 
as his guests. He presses his hospitality upon them, 
and after some reluctance their parents let them go. 
Some slight quarrel arises on the voyage, and in 
China, without any real excuse or provocation, the 
captain orders the boys to leave the ship or pay the 
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regular fare for their return passage. This they are 
unable to do and are stranded in China. They now 
sue for damages for breach of contract. Can they 
recover, and if so, where is the consideration ? 

Ricketts v. Scothorn (1898) 57 Nebr. 51, 77 N. W. 365, 42 
L.R.A. 794, 73 A. S. R. 491, H. & W. p. 181, W. P. 650 
(1), 12 Harv. Law Rev. 506, 12 Yale Law Journal, 422, 

423. 

« 

Problem 10a. Can defendant set up lack of con- 
sideration as a defense to a note given to the payee as 
gratuity, where the payee is induced to abandon a 
lucrative occupation in reliance on the note, which 
was given to enable the payee to cease work ? 

See Ricketts v. Scothorn, supra. 

Problem 10b. On what ground is a gratuitous 
bailee, one who takes charge of another ^s horse as a 
favor to him, under an obligation to water or feed 
the bailor's horse? 

See Beale, 5 Harv. Law Rev. 222. 

Note 27 H. L. R. 167, 168, 503. 

Coggs V. Bernard, 2 Ld. Raymond, 909, 919, 1 Smith, L. 

C. (11 ed.) p. 173. 
Note 12 L.R.A.(N.S.) 929, 931. 
9 Cyc. 310 (74). 
T. R. Potts, A Summary of the English Law of Contract, 

p. 300. 

Problem 11. Defendant wrote his sister-in-law, 
who was a widow and had several children, "If you 
will come down arid see me, I will let you have a 
place to raise your family, as I have more open land 
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than I can tend; and on account of your situation 
and that of your family, I feel like I want you and 
the children to do well/' Plaintiff gave up her home 
and removed with her family to the residence of the 
defendant, who put her in a comfortable house, and 
gave her a farm for two years, at the end of which 
time he notified her to leave. Plaintiff argues that 
the loss and inconvenience which she sustained in 
breaking up and abandoning her old home and mov- 
ing into the possession of defendant's land, were suf- 
ficient consideration to support a promise. Will any 
action at law or equity lie for the enforcement of de- 
fendant 's gratuitous promise when the promisee has 
acted in reliance thereon ? 



Kirksey v. Kirksey, 8 Ala. 131, 1 Willis. Cas. p. 190. 

Pomeroy, Equity Jurisdiction, sec. 1294. 

Ames' Cases on Equity Jurisdiction, 306-309. 

Freeman v. Freeman (1870) 43 N. T. 34. 

Price V. Lloyd (Utah) 86 Pac. 767, 8 L.R.A.(N.S.) 870, 
Note: (As to whether possession alone is sufficient 
ground to grant specific performance of an oral gift of, 
or contract to convey real property.) 



IJV'ald's Poll. Contracts, 215 note 24. 
Shadwell v. Shadwell, 30 L. J. C. P. 145, 6 Eng. Rul. Cas. 
9, 1 Willis. Cases, p. 237, K. Cas. 306. 



Problem 12. Plaintiff was a nephew of defendant, 
and lived for several years in his family. Defendant 
promised plaintiff that he would pay his expenses for 
a trip to Europe ; this out of generosity and liberality, 
and not as a matter of business. Plaintiff took the 
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trip at the suggestion of the defendant and relying 
on his promise, incurred the expenses thereof. He 
would not otherwise have taken the trip as the ex- 
penditure was beyond his means. Can plaintiff eii- 

force defendant's promise? Was this not,»a, mere 

« '- * '• ^ 

promise of a gift on a condition ? 

Devecmon v. Shaw, 69 Md. 199,.U iitl/464, 9 A. S. R. 422, 

1 Willis. Gas. p. 188. "' \ ' ' 

Steele v. Steele, 75 Md. 477. 
Hamer v. Sidway, 124 N. Y. 548, 12 L.R.A. 463, K. Gas. 

233. 

Problem 13a. I promise to give you a horse if you 
will promise to take good care of him, and the donee 
agrees. Is this a contract? 

Problem 13b. Defendant promised to convey to 
plaintiff a certain dwelling house while she remained 
a widow provided plaintiff would keep it in good re- 
pair while she retained possession. Plaintiff took 
possession and defendant later refused to convey on 
the ground that there was no consideration for his 
promise, and ejected plaintiff, who now sues for 
breach of contract. What decision? 

Thomas v. Thomas, 2 Q. B. 851, 1 Willis. Cas. p. 177. 

Problem 14. Action for breach of permit to sub- 
let floor space in a building leased by plaintiff from 
defendant. The lease provided that the leased prem- 
ises should not be assigned 'or sublet without the con- 
sent of the defendant. Plaintiff secured from the 
defendant a written agreement to give its written 
consent to an assignment of the lease to an ** accept- 



•• • ; 



• • • 
•••• • •• 
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able'' tenant. Relying on this written agreement, 
plaintiff with the knowledge of the defendant, ex- 
.\;*/.*^gnded a large amount of time and labor in securing 
'•••^n.^Qcep table tenant for the space, but defendant 
refusleftlju .consent to the assignment. Is there any 
consideraiit)ij»'for the permit to plaintiff to assign the 
lease ? Is it'*g!tif^Jent that the plaintiff relied on the 
promised permit, ari(J.*.\frith the knowledge of defend- 
ant expended a large'* amount of time and labor in 
procuring an acceptable tenant to take over the 
premises and the lease ? The promise of the defend- 
ant to permit plaintiff to assign the lease was not 
made for the benefit of the lessor, but solely for that 
of the lessee and there was no request by defendant 
to find another tenant. 

Underwood etc. Co. v. Century R. Co. 220 Mo. 522, 119 
S. W. 400, 25 L.R.A.(N.S.) 1173. 

Problem 15a. A and B disputed over an assertion 
A had made. A finally said, **If you prove me wrong 
I will give you $50." B proved that A was wrong. 
Can he recover the $50 ? 

Problem 15b. A claimed $100 to be due him from 
B, but B denied the debt. B finally promised to pay 
the amount if A would make an oath of the correct- 
ness of his claim. A made his affidavit to this effect 
and demands payment. B insists that his promise 
was without consideration and void, and offers to 
show that A in his affidavit swore falsely as to his 
claim. Was there a valid contract? Did B request 
A to make the oath in return for his promise, or 
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was this not merely the condition of a gratuitous 
promise ? 

Brooks V. Ball, 18 Johns. 337, IWillis. Cas. p. 186, K. Cas. 

p. 217. 
Traver v. , 1 Willis. Cas. p. 185, 1 Siderfin, 57 

(1661). 

Sec. 3. Reciprocity as the Basis of Contractual Obli- 
gation; Promises Given for Value, Present or 
Future. 

(a) Mutuality and the element of consideration 
in bilateral contracts; future value to be received. 

Problem 16. **What logical justification is there 
for holding mutual promises good consideration for 
each other? None, it is submitted.'' Can you find a 
justification? 

Sir Frederick Pollock, 30 Law Quar. Rev. 129, 28 Law 

Quar. Rev. 101, Contr. 8th ed. p. 191. 
Williston, 27 Harv. Law Rev. 508, 518. 
Wald 's Poll, on Contracts, p. 201, note 4. 
See also the writer, 28 Harv. Law Rev. p. 129, note 9. 
11 Mich. Law Rev. 426, 430. 

Problem 17. Can the consideration of a promise 
for a promise in bilateral contracts be brought under 
the head of a present detriment to the promisee in- 
curred on each side at the moment the contract is 
made? 

Williston, 27 Harv. Law Rev. 508, 518. 
See also article by writer, 11 Mich. Law Rev. 430, 28 Harv. 
Law Rev. 124. 
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2 Street, Foundations of Legal Liability, 57, 61, 108, 119. i 

Holdsworth, 11 Mich. Law Rev. 347, ^ 

Explain the meaning of mutuality in a contract. 

Problem 18. Is it really true, as so often stated, 
that both parties to a bilateral contract must be 
bound or neither will be bound? Must there be reci- 
procity or mutuality of obligation ? 

6 R. C. L. 676, 677, 686, 688. 
28 Harv. Law Rev. 123. 

Justice V. Lang, 42 N. Y. 493, 1 Am. Rep. 576. 
Dennis Simmons L. Co. v. Corey, 140 N. C. 462, 53 S. E. 
300, 6L.R.A.(N.S.) 468. 

Problem 19. If it is the binding promise or legal 
obligation of each party in a bilateral contract, w^hich 
forms the present value received, or consideration 
for the other, hov7 are you to explain the variety of 
cases in which one party is liable on the contract, 
but not the other? 

11 Mich. Law Rev. 428. 
28 Harv. Law Rev. 129. 

Problem 20. A promises to give B $1 ,000 in con- 
sideration of B's promise to receive it and pay it 
back at the end of a year w^ithout interest. Is there 
consideration ? 

B argues that what he promises is a legal detri- 
ment to him and something to which A is not entitled. 

Problem 21. Plaintiff and defendant agreed that 
they would marry at a future day, and each engaged 
to marry the other, but defendant married another, 
and plaintiff sues. Plea, that the plaintiff at the 
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time of the contract was an infant of 15 years, and 
therefore her promise was no consideration for de- 
fendant's promise, as plaintiff was not bound equally 
with defendant, but the contract might have been 
terminated at her election. Is such a contract which 
may be terminated at the will of one of the parties, 
not lacking in mutuality of obligation ? 

Holt V. Ward (K. B. 1732) 2 Strange 937, 1 Willis. Cas. 

174. 
Baldwin v. Van Deusen, 37 N. Y. 487. 
Willard v. Stone, 7 Cowen (N. Y.) 22, 17 Am. Dec. 496. 
Fowler U. Co. v. Gray, 168 Ind. 1, 79 N. E. 897, 7 L.R.A. 

(N.S.) 726. 
Williston's Sales, sec. 12. 
Wald's Poll. Contr. p. 60. 

Problem 22. In a bilateral contract with an in- 
sane person, who has the right to avoid his contract 
at his option on the ground of incapacity, where is 
the mutuality or consideration ? 

Atwell V. Jenkins, 163 Mass. 362, 1 Willis. Cas. p. 175. 
Wald 's Poll. Contr. p. 100, note 52. 
S. F. Clearing House v. McDonald, 18 Cal. App. 212, 122 
Pac. 964. 

Problem 23. Can a married woman elect to pro- 
ceed with a bilateral contract which she has made, 
so that the person contracting with her cannot refuse 
to carry out the agreement merely because she is a 
married woman? Where is the mutuality of obliga- 
tion or consideration here? 
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Pitts V. Elser, 87 Tex. 347, 28 S. W. 518. 

Dickson v. Kempinsky, 96 Mo. 252, 9 S. W. 618. 

Chamberlain v. Robertson, 31 la. 408. 

Tuttle V. Rembert, 2 Strob. (S. C.) 270. 

28 Ilarv. Law Rev. p. 130. 

Cp. Harriman, Contracts, sec. 95. 

Problem 24. A contract of service for more than 
one year was signed only by the employer, and was 
unenforceable against the employee under the- stat- 
ute of frauds which requires a writing in such cases, 
signed by the party to be charged thereon. As plain- 
tiff, the employee, was never bound by the contract, 
is there any consideration to support defendant's 
promise to employ him? 

Wilkinson v. Ileavenrich, 58 Mich. 577, 55 Am. Rep. 708, 

26 N. W. 139. 
Houser v. Hobart, 22 Ida. 735, 127 Pac. 997, 43 L.R.A. 

(N.S.) 410, note. 
Cp. Justice V. Lan^, 42 N. Y. 494, 1 Am. Rep. 576. 
Harper v. Goldschmidt, 156 Calif. 245, 28 L.R.A. (N.S.) 

689. 
Western Timber Co. v. Kalamazoo R. L. Co. 42 Wash. 620, 

85 Pac. 338, 6 L.R.A. (N.S.) 397, n. 
Ullsperger v. Meyer, 217 111. 262, 75 N. E. 482, 2 L.R.A. 

(N.S.) 221, 3 Ann. Cas. 1032. 

Problem 25. X, a married man posing as an un- 
married one, entered into an engagement of marriage 
with Y, who was under age and was ignorant that X 
was married. Y, having discovered that X was mar- 
ried,, sued him for breach of promise and X set up, 
as defenses: (1) *'no meeting of minds;" (2) no con- 
sideration because (a) X was married and (b) Y was 
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an infant; (3) impossibility of performance; (4) ille- 
gality. 

Discuss the validity of each defense. (N. W. 1912.) 

Millward v. Littlewood (1850) 5 Exch. 775, 2 W. Cases, 

552, 553, n. 
See 52 L.R.A. 660, n. 
1 Brit. Rul. Cas. 917, n. 

Problem 26. Where is the mutuality of obligation 
in a stock exchange contract which one of the par- 
ties can not enforce because he intended the contract 
purely as a speculation, but the other party being 
innocent can enforce? 

Richter v. Poe, 109 Md. 20, 22 L.R.A.(N.S.) 174, n. 

Problem 27. Mutual promises by A to buy of X, 
and by X to sell to A all the hemp that A might want 
in his business during the ensuing year. X having 
refused to sell to A, on A's request, A brings assump- 
sit against X. Should A recover? 

Wells V. Alexander, 130 N. Y. 642, 29 N. E. 142, 15 L.R.A. 

218, 1 Willis. Cas. p. 182. 
Williston, Sales, p. 801, sec. 464. 
Lima L. & M. Co. v. Natl. S. C. Co. 155 Fed. 77, 11 L.R.A. 

(N.S.) 713, 719, n. See note 43 L.R.A. (N.S.) 730, 50 

L.R.A.(N.S.) 455 

Problem 28. Can a distinction be made between 
cases where by the terms of the bargain, the plain- 
tiflf does not make any reciprocal undertaking and 
promises nothing definite or certain in return, and 
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cases where lack of mutuality of obligation is due to 
some extrinsic defect outside of the content of the 
bargain, such as incapacity, statute of frauds, illegal- 
ity, fraud, or other negative element! 

28 Harv. Law Rev.p, 131. 

Problem 29. A, owner of coal mines, made an 
agreement with B by which B agreed to act as A's 
agent in Boston for the sale of coal for five years and 
A agreed to pay him a commission on all sales made 
by him as such agent, (a) Is A liable if he ceases 
to operate his coal mines during the term and fur- 
nishes B no coal? (b) Is B liable if he throws up the 
agency and takes other employment? In answering 
the latter inquiry, suppose (1) that A had previously 
ceased to operate the mines on account of lack of 
profit, but had said that he should begin work when 
he thought prices had improved suflBciently to war- 
rant it, (2) that A had not ceased to operate the 
mines. (Harvard, 1902.) 

Wells V. Alexandre, 130 N. Y. 642, 29 N. E. 142, 15 L.R.A. 

218, 1 Willis. Cas. p. 182. 
Schoenman v. Whitt, 136 Wis. 332, 19 L.R.A. (N.S.) 598, 

117 N. W. 851. 
Cannon Coal Co. v. Taggart, 1 Colo. App. 60, 27 Pae. 238. 
Goddard, Cases Agency, p. 265. 
See 13 Ilarv. Law Rev. 526. 
McMullan v. Dickinson Co. 60 Minn. 156, 27 L.R.A. 409, 

51 Am. St. Rep. 511, 62 S. W. 120, 1 Willis. Cas. p. 180. 
Glover v. Henderson, 120 Mo. 367, 25 S. W. 175, 41 Am. 
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St. Rep. 695, Goddard, Cas. Ag. p. 299, Note on Mutual- 
ity, 12 Mich. Law Rev. 677. 

Problem 30. Action to recover commission. Plain- 
tiff had a contract for the exclusive right to sell, and 
defendant agreed to pay plaintiff in event of sale of 
his land 2^ per cent commission. The writing was 
not signed by the plaintiff. Defendant sold the farm 
without any aid or assistance from the plaintiff, and 
refuses to pay him any commission. The plaintiff 
had not at the time taken any steps to sell the prop- 
erty. Does the agreement to pay a commission in 
case of sale which does not in terms impose any obli- 
gation on the broker, lack mutuality? 

Could plaintiff have accepted only by doing the 
work and incurring expense to make a sale? Or is 
there an implied undertaking to use ordinary dili- 
gence in endeavoring to make a sale? 

« 

Schoenmann v. Whitt, 136 Wis. 332, 117 N. W. 851, 19 

L.R.A.(N.S.) 598. 
Stensgaard v. Smith, 43 Minn. 11, 19 Am. St. Rep. 205, 

44 N. W. 669. 
See50L.R.A.(N.S.) 455, n. 

Problem 31. A agreed to receive and pay for all 
the railroad ties that B could deliver and B agreed 
to furnish as many ties as his time, money and effort 
would permit up to 200,000. Is the contract void for 
want of mutuality ? 

Ayer & Lord Tie Co. v. 0. T. O'Bannon & Co. (Ky. 1915), 

174 S. W. 783. 
Cp. Hudson V. Browning (Mo. 1915) 174 S. W. 393. 
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13 Mich. Law Rev. 682. 

See also notes 6 L.R.A.(N.S.) 391, 38 L.R.A.(N.S.) 452. 

23 Harv. Law Rev. 294. 

Problem 32. A contract was terminable by a news 
agent on thirty days' written notice, but the pub- 
lisher could not terminate the contract, except for 
dishonesty, incompetence, negligence or inattention 
of the agent. Is the contract of employment lacking 
in mutuality because the party employed does not 
bind himself to continue in the employment for a 
definite period? 

Newhall v. Journal P. Co. 105 Minn. 44, 117 N. W. 228, 

20L.R.A.(N.S.) 899. 
See McMullen v. Dickinson Co. 63 Minn. 405, 65 N. W. 

661, 1 Willis. Cas. 180. 

Problem 33. Defendant agreed to pay $12 per ton 
for all the scrap iron on plaintiff's premises, which 
plaintiff might desire to dispose of. Plaintiff was to 
have the privilege of indicating what he desired to 
sell or to reserve. This proposition was accepted 
by plaintiff. Defendant now contends that it was a 
mere option or offer which never became binding, 
and that the plaintiff put himself under no obliga- 
tion in the matter, and so there was no consideration 
for the promise of the defendant and his promise was 
nudum pactum. Plaintiff contends that it is suflB- 
cient that he obligated himself to sell to the de- 
fendant at $12 per ton whatever iron then on his 
premises he afterwards should sell at all. Is this 
contention sound? 

Burjress Fibre Co. v. Broomfield, 180 Mass. 283, 62 N. E. 
367. 
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Williston, Sales, p. 203, 798. 

Wald's Pollock, p. 203, 798. 

Coldblast Transp. Co. v. Kansas City (1902) 114 Fed. 77, 

57 L.R.A. 646. 
Rehm Zeiher Co. v. F. G. Walker Co. 156 Ky. 6, 160 S. W. 

777, 49L.R.A.(N.S.) 694. 
9 Cyc. 327. 

Sec. 4. Sufficiency of Consideration as to Value. 

Problem 34. (1) Is the recital of the payment of 
a nominal sum such as one dolljir a sufficient consid- 
eration ? 

(2) Is the giving of a nominal consideration of 
$1 for an option to purchase real estate sufficient to 
prevent its withdrawal before acceptance? 

Lawrence v. McCalmont, 2 How. (U. S.) 426, 11 L. ed. 326. 
Davis V. Wells (1881) 104 U. S. 167, 26 L. ed. 690. 
Lovett V. Eastern Oil Co. 68 W. Va. 667, 70 S. E. 707, Ann. 

Cas. 1912B, 360, 362, n. 
Shepard v. Rhodes, 7 R. I. 470, H. & W. Cas. 265. 
Reudleman v. Rendleman, 156 111. 568, 41 N. E. 223. 
Cp. Schnell v. Nell, 17 Ind. 29, 79 Am. Dec. 453, 1 Willis. 

Cas. p. 170, K. Cases, p. 229. 
Murphy v. Reid (1907) 125 Ky. 585, 101 S. W. 964, 10 

L.R.A.(N.S.) 195, n. 
Rude V. Levy, 43 Colo. 482, 96 Pac. 560, 24 L.R.A.(N.S.) 

91. 
Smith V. Bangham, 156 Cal. 359, 28 L.R.A.(N.S.) 522 

(after acceptance of option). 
6R. C. L. 679. 

Problem 35. Is the cancelation or relinquishment 
of a written instrument sufficient consideration for 
a promise to pay a large sum of money, although the 
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contract evidenced by the instrument is entirely in- 
vaUd? 

Haigh V. Brooks, 10 Ad. & E. 300, 1 W. Cases, p. 167, K. 

Cases, p. 223. 
Clark, Conlr. (3d ed.) p. 142, n. 40. 
Brown v. Jennett, 130 la. 311, 106 N. W. 747, 5 L.R.A. 

(N.S.) 725. 
Wald's Poll, on Contracts, 193, 194, n. 7. 
9 Cyc. p. 315. 
McCullom V. Edmonds, 109 Ala. 322, 19 So. Rep. 501. 

Problem 35a. Is the privilege of naming a child 
an adequate consideration for a promise to leave the 
child a large sum of money? 

Gardner v. Denison, 217 Mass. 492, 105 N. E. 359, 51 L.R.A. 

(N.S.) 1108. 
See Doyle v. Dixon, 97 Mass. 208, 93 Am. Dec. 80. 

Problem 36. A son complained to his father be- 
cause he had not received so much as the other chil- 
dren; whereupon the father agreed that if the son 
would not bore him and would cease his complaints, 
and in order to do him justice and out of his natural 
love and affection, he would release the son from a 
certain note made by the son to the father, and would 
accept the son's agreement in full satisfaction and 
discharge of the note. Is there any consideration 
for the agreement of the father to give up his claim 
upon the son's note? Is it of adequate value? Is 
there not a legal detriment here which falls within 
the definition of consideration? 

White V. Bluett (Exch. 1853) 23 Law Journ. Rep. N. S. 
Exch. 36, 1 Willis. Cas. p. 199, K. Cas. p. 227. 
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See Hamer v. Sidway, 124 N. Y. 538, 27 N. E. 256, 12 
L.R.A. 463, 21 A. S. R. 693, 1 WiUis. Cas. p. 261, K. Cases, 
p. 233, 

Dunton v. Dunton, 18 Viet. L. Rep. 114, K. Cases, p. 237, 
1 W. Cas. p. 262. 

Problem 36a. Is the agreement of the owner of 
stolen horses to permit a bona fide pm'chaser from 
the thief to retain them, if he will return the buggy, 
robe and harness, and call it square, a good contract 
which will defeat the owner's claim to recover the 
horses; or is it invalid for want of consideration be- 
cause the bona fide purchaser in surrendering the 
buggy, harness and robe, did only that which in law 
he was under duty to do ? 

Morgan v. Hodges, 89 Mich. 404, 50 N. W. 876, 15 L.R.A. 

438. 
Fink V. Smith, 170 Pa. St. 124, 32 Atl. 566, 50 Am. St. Rep. 

750, 1 Willis. Cas. p. 258. 

Problem 37. After the death of M, A, supposing 
herself to be his widow, prepared to claim one third 
of his property, to which, as widow, she was by law 
entitled. In consideration that she would forbear to 
make this claim, M's children promised to pay her 
one third of the value of the estate. A forbore to 
make the claim, but it turned out that the first wife 
of M, whom A, at the time of her marriage with M, 
believed to be dead, was alive, and that therefore the 
plaintiff had no legal claim upon M's estate. Can 
she enforce her contract with the children? (Har- 
vard, 1903.) 

Sykes v. Chadwick (1873) 18 Wall. (U.S.) 141, 21 L. ed. 

824. 
8 
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Heath v. Potlatch Lumber Co. 18 Idaho 42, 108 Pac. 343, 27 

L.R.A.(N.S.) 707. 
Union Coll. Co. v. Buckman, 150 Cal. 159, 9 L.R.A.(N.S.) 

568, 88 Pac. 708, 119 A. S. R. 164; 6 R. C. L. p. 662; 5 

R. C. L. p. 875. 

Problem 37a. A married her uncle B whom she 
believed to be a widower. In fact his wife was alive, 
but died shortly after A's marriage. A learned the 
facts but continued to live with B until his death, 
when she in good faith claimed part of his estate as 
his widow. X, the administrator of B 's estate, prom- 
ised A one third of B's property in exchange for her 
promise never to make any claim against the estate. 
What are the rights of A and X under this agree- 
ment? (Harvard, 1915.) 

Problem 38. Miss Price made claim on the de- 
fendant Young on account of property belonging to 
her deceased brother's estate, which she claimed had 
been converted by Young. For the purpose of set- 
tling this disputed claim, Young executed a writing 
as follows: '*In consideration of my being indebted 
to Orlena Price in the sum of $5,000, 1, W. H. Young, 
do hereby agree that in the event of my selling the 
^Cora Lode Claim,' I will pay Orlena Price the sum 
of $5,000." This instrument was assigned to plain- 
tiff Noyes, who now sues thereon, the mining claim 
having been sold. The defendant Young contends 
that the contract is void for want of consideration; 
that if he was indebted to Orlena Price, he was bound 
to pay that indebtedness ; that one may not claim any 
advantage by agreeing to do that which he is already 
legally bound to do. What must plaintiff prove to 
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establish his case in chief? What is the real consid- 
eration for the contract? Suppose that the original 
claim for conversion was unfounded and could not 
have been successfully prosecuted by Orlena Price 
against Young, as she was not the heir of her 
brother's estate? 

Noyes v. Young, 32 Mont. 226, 79 Pac. 226. 

Armijo v. Henry, 25 L.R.A.(N.S.) 275. Note on whether 

void, invalid or unfounded claim may be the subject of 

a valid compromise. 
See also Blount v. Dillaway (1908) 199 Mass. 330, 17 

L.R.A.(N.S.) 1036. 
Wald's Poll, on Contracts, p. 214, n. 23, 6 R. C. L. pp. 659, 

662. 
Longridge v. Dorville, 5 Barn. & Aid. 117, 1 Willis. Cas. p. 

274. 
Callisher v. Bischoffshein, L. R. 5 Q. B. 449, 1 Willis. Cas. 

p. 285, K. Cas. p. 356. 
Miles V. New Zealand, etc. Co. 32 Ch. Div. 266, 1 Willis. 

Cas. 287, K, Cas. p. 359. 

Problem 38a. A fancied that he had a claim for 
damages against B, but a reasonable man would not 
have thought so. B was employed in a store where A 
often came to make purchases, never failing to en- 
gage B in long arguments about this claim to B's 
great annoyance. Finally B said to A — *'If you will 
not make that claim again nor come into this store 
again I will pay you $100 in full settlement of that 
claim of yours for $200. ' ' A year passed after this ; 
and then A wrote B threatening suit unless the $100 . 
was paid at once. What are A's rights? (Harvard, 
1910.) 
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Problem 38b- X sold Y certain property for $500 
and let Y take the property at once on his promise to 
give therefor the same day the note of Y for that 
amount with Z for surety. Z signed the note later 
in the day without knowing that the property had 
already been delivered, but knowing that the note 
was for the purchase price of the property. X has 
sued on the note. Has Z any defense ? 

Problem 38c. A, a creditor of B's, informed B's 
wife, C, that A intended to attach or replevy certain 
personal property which A had sold to B. C had 
bought the property from B, paying full value for it, 
and C was not indebted to A, but nevertheless C told 
A to leave the property and she would *'see that he 
was paid. ' ' A left the property and now sues C for 
the amount B owed A. Has C any defense ? (N. W. 
University, 1909.) 

Problem 39. A owed B $1,000, and B pressed for 
payment. A was insolvent, owing several thousand 
dollars, and having, as his total assets, $800 in cash. 
A thereupon proposed to B to pay him the $800 if B 
wbuld sign a receipt acknowledging that he received 
the payment as a full satisfaction of all claims. B 
accepted the offer, received the money and signed 
the receipt. Later he sued for the remaining $200 
of his claim. Can he recover? 

Foakes v. Beer, 9 App. Cas. 605, K. Cas. 266, 1 W. Cases, 

203. 
Shelton v. Jackson, 20 Tex, Civ. App. 443. 

Rice V. London, 70 Minn. 77. 

Professor Ames in 12 Harv. Law Rev. 525. 

Melroy v. Kemmerer, 218 Ta. 381, 11 L.R.A.(N.S.) 1018, 

120 A. S. R. 188, 67 Atl. 6'Ji). 
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6 R. C. L, 665, 13 Col. Law. Rev. 156, 7. 

Gunning v. Royal, 59 Miss. 46, K. Cases, 358. 

Clayton v. Clark, 74 Miss. 499, 21 So. 565, 37 L.R.A. 771, 

60 A. S. R. 521. 
Puller V. Kemp, 138 N. Y. 231, 33 N. E. 1034, 20 L.R.A. 

785, note. 

Problem 40. A owed B an unliquidated sum of 
money, admitted by him to be not less than $100. 
B said to A if you will pay me $90, 1 will take it as 
full satisfaction. A then paid B $90. B now brings 
action for the balance due him. Can he recover? 

Tanner v. Merrill, 108 Mich. 52, 31 L.R.A. 171, 1 Willis. 

Cas. 215, 62 A. S. R. 687. 
Page, Contr. 313, 321. 
Cp. Weidner v. Standard Life Ins. Co. 130 Wis. 10, 110 

N. W. 246. 
Foakes v. Beer (1864) 9 App. 605, 1 Willis. Cas. 203, K. 

Cas. p. 266. 
Melroy v. Kemmerer, 218 Pa. 381, 11 L.R.A.(N.S.) 1018, n. 
Chicago etc. Ry. Co. v. Clark, 178 U. S. 353, 367, 44 L. ed. 

1099, 1106, 20 Sup. Ct. Rep. 924. 
Ames, 12 Harv. Law Rev. 522, 525. 
Puller V. Kemp. 2U L.R.A. 785, note. 
Nassbiy v. Tomlinson, 148 N. Y. 326, K. Cases, p. 1029. 
See 17 L.R.A.(N.S.) 1197, n. 
Ex parte Zeigler, 21 L.R.A. (N.S.) 1005, n. 
Whittaker Chain Tread Co. v. Standard Auto, .etc. Co. 

(1913) 216 Mass. 204, K. Cas. p. 1033. 

Problem 41. Suppose a debtor agrees to go to 
work and earn the money to pay his debt, or to bor- 
row it from his friends. Would this furnish a suffi- 
cient consideration to uphold an agreement by the 
creditor to take less than the full amount of a liqui- 
dated debt in full satisfaction? 
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Bunge V. Koop, 48 N. Y. 225, 8 Am. Rep. 546. 
Schlessinger v. Schlessinger, 39 Colo. 44, 88 Pac. 970, 100 

A. S. R. 440, 11 L.R.A.(N.S.) 863, 1024. 
Marshall v. BuUard, 114 la. 462, 87 N. W. 427, 54 L.R.A. 

862. 
Ashley, Contr. p. 100. 

Problem 42. Is agreeing to refrain from volun- 
tary bankruptcy, if the creditor will take less than 
par, a valuable consideration? 

Melroy v. Kemmerer, 218 Pa. 381, 67 Atl. 699, 11 L.R.A. 

(N.S.) 1018. 
Herman v. Schlesinger, 114 Wis. 382, 90 N. W. 460, 91 

A. S, R. 922. 

Problem 43. P, a physician, sent a bill to a patient 
for $500 for professional services, and the patient on 
receiving the bill answered, not disputing the serv- 
ices, but questioning the amount of the bill, and in- 
closed a check for a smaller amount which he stated 
to be in full satisfaction of the physician's claim. 
The physician did not reply to the letter, but re- 
tained and collected the check, and sent another bill 
for the original amount, crediting thereon the sum 
received. On failure to get a remittance, he sues for 
the balance. Can he recover? 

1 Cyc. 329, 331. 
8 Cyc. 515. 

Nassoiy v. Tomlinson, 148 N. T. 326, 42 N. E. 415, 51 Am. 
Rep. 695, 20 L.R.A. 785, n. 

Problem 44. A accepted in full satisfaction of 
his judgment debtor's liability for costs the check of 
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their attorneys, which was duly honored. He later 
discovered that he might have claimed interest. Was 
the acceptance of the check a full satisfaction of the 
larger amount? 

Bidder v. Bridges, 27 Ch. Div. 406, 1 Willis. Cas. p. 210, 

Keener Cas. p. 275. 
Wald 's Poll. Contracts, p. 839. 

Problem 44a. A promissory note draws 6 per 
cent interest after maturity. When the note falls 
due the maker asks for an extension, and the payee 
agrees to extend the note for six months at 6 per cent 
interest. Is there a binding contract for the exten- 
sion? (Northwestern, 1895.) 

Benson v. Phipps, 87 Tex. 219, 1 W. Cas. 219, 220, n. 

Problem 45. A note by B to A, bearing interest at 
12 per cent per annum after maturity payable 
monthly, became due June 1, 1904. On that date A 
and B came to an agreement whereby A agreed not 
to call for the money for ninety days, B agreeing in 
consideration of this extension to pay the interest 
coming due upon the note promptly. On June 3, A 
begins suit upon the note against B. What will be 
the result? (Harvard, 1904.) 

Benson v. Phipps, 87 Tex. 578, 29 S. W. 1061, 47 A. S. R. 

128, 1 Willis. Cas. p. 219. 
W. Poll. Contr. 206. 

Is the interest consideration for the extension or 
for the use of the money ? 
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See note : Payment of interest as consideration for agree- 
ment extending time of payment of debt, 52 L.R.A. 
(N.S.) 331 at 341, 343, 349. 

Suppose the debtor promises to pay within 90 days, 
but does not disable himself from taking up the note 
at any time, but the creditor promises not to suef 

Austin R. E. Co. v. Bahn, 87 Tex. 582, 1 Willis. Cas. 222, 

Hunt V. Forbis, 3 Mont. 395. 

Strong V. Sheffield, 144 N. Y. 392, 1 W. Cas. 299. 

Problem 46. A reward was offered for the detec- 
tion and arrest of certain criminals who set fire to a 
building in a city. The plaintiff was a constable 
whose duty it was to pursue, arrest and bring to jus- 
tice criminals even without a warrant. He arrested 
one of the criminals who was convicted, and he now 
claims the reward. The defense is set up that it was 
his duty as constable to make the aiTest. Does this 
prevent there being suflBcient consideration upon 
which to claim the reward? 

Pool V. Boston, 5 Cush. (Mass.) 219, 1 Willis. Cases, p. 255. 
England v. Davidson, 11 Ad. & El. 856, 1 Willis. Cas. p. 

253. 
Somerset Bank v. Edmund, 76 Oh. St. 396, 81 N. E. 641, 11 

L.R.A.(N.S.) 1170. 

Problem 47. Part of the crew of a ship deserted 
it at a port of call. To arouse the remainder of the 
sailors to put forth their greatest exertions to bring 
the ship back in safety to its destined port, the cap- 
tain promised, in addition to their stipulated pay, to 
divide among them the wages of the deserters. They 
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worked the ship back to London, and now seek to en- 
force the promise of the extra pay. Is there consid- 
eration here? 

Stilk V. My rick (1809) 2 Camp. 317, Keener Cas. 285. 
Alaska Packers Asso. v. Domenico, 117 Fed. 99. 
Bartlett v. Wyman, 14 Johns. (N.Y.) 260, Keener 's Cases, 
p. 286. 

Problem 47a. Suppose the ship had become un- 
seaworthy or war had broken out, thereby increasing 
the risks of ordinary commercial navigation? 

Liston V. Owners of S. S. Carpathian [1915] 2 K. B. 42, 31 
Law Quar. Rev. 261. 

Problem 47b. Criticize the following statement 
and give all the arguments you can think of against 
it: 

**Even in the case which he [Professor Ames] sup- 
poses, of an agreement in the following terms: ^In 
consideration of the builder ^s promise to abandon all 
claim against the employer on the old contract, the 
employer promises to abandon all claim on the old 
contract, and to pay the old price, plus the additional 
amount, provided the builder completes the job' the 
agreement, it is submitted, would create no contract 
* * * If for a single moment the parties were 
free from the earlier contract so that each of them 
could refuse to enter into any bargain whatever re- 
lating to the same subject matter, a subsequent 
agreement on any terms would be good, but to go 
through the motions of saying in consideration of 
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being released from building a house as hereinbefore 
agreed, I promise to build just such a house for a 
higher price, is as ineffectual as if the agreement for 
a greater compensation were put more baldly." 
(N. W. 1915.) 

27 Harv. Law Rev. at pp. 515, 516. 

Problem 48. (a) A promises to pay B $500 on 
B's marriage to C, whom B has already promised to 
marry. After the marriage can B recover the $500? 
State the legal objection to a recovery and such an- 
swer as may be made to the objection. 

(b) A agreed to superintend the construction of 
a building according to plans and specifications. B 
agreed to pay him $1,000 for his services. Before 
the work had been completed A declined to continue 
as superintendent unless B would promise to pay 
him $500 extra. This B promised to do. On comple- 
tion of his service A sued to recover this $500. State 
the legal objections to a recovery, and under what 
conditions might a recovery be had? 

(c) Assume that the specifications called for a 
heating plant to be selected by B, and that A declined 
to further superintend the work unless B would put 
in a heating plant, manufactured and sold by a com- 
pany in which A was a stockholder, or pay A $500 
extra for his services. B put in the plant of another 
company and promised to pay the $500 to A. Can A 
recover the $500? (Michigan, 1906.) 

Lattimore v. Ilarsen (1817) 14 Johns. 330; 1 WiUis. Cas. 
p, 223, Keener 's Cas. p. 289. 
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Monroe v. Perkins, 9 Pick. 298, 20 Am. Dec. 475, 1 Willis. 

Gas. 224. 
Lingenfelder v. Wainwright B. Co. 103 Mo. 578, 1 Willis. 

Cas. 228. 
Wald's Pollock, p. 204. 
Williston, 8 Harv. Law Rev. 29. 
Evans v. Oregon W. R. Co. 58 Wash. 429, 108 Pac. 1095, 

28 L.R.A.(N.S.) 455. See 30 L.R.A.(N.S.) 319. 
Williston, 8 Harv. Law Rev. 27. 
Ames, 12 H. L. R. 521, 13 Harv. Law Rev. 37, 
5 Mich. Law Review 570. 
57 Univ. of Pa. L. R. 404. 
9 Cyc. 351. 

Problem 49. A contracted to dig a cellar but 
found the conditions altogether different and more 
difl&cult than* appeared upon the surface. B prom- 
ised him more pay to cover the additional expenses 
caused by the unforeseen difficulties. May A recover 
the additional compensation promised for the com- 
pletion of his contract? 

King V. Duluth etc. R. Co. 61 Minn. 487, 63 N. W. 1105, 

1 W. Cas. 231, K. Cas. 300. 
Linz V. Schuck, 106 Md. 230, 67 Atl. 286, 11 L.R.A.(N.S.) 

789. 
Ames, 12 Harv. Law Rev. 530, 13 Harv. Law Rev. 29. 
Ashley on Contracts, p. 111. 
1 Page on Contracts, p. 467. 
Bennett, 10 Harv. Law Rev. 257, 264. 
Shriner v. Craft, 66 Ala. 146, 51 So. 884, 28 L.R.A.(N.S.) 

450. 

Note on consideration for new agreement abrogating or 

supplementing prior contracts. 
Morecraft v. Allen, 78 N. J. L. 729, L.R.A. 1915B, 1, 44. 
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Problem 50. A guardian persuaded his ward to 
go and live with him instead of with his uncle, where 
. he paid no board, and promised that he would not 
charge him any board or tuition. The defendant 
went to live with his guardian, who now claims an 
allowance for the board and tuition of the ward in 
his account. Is there any consideration for the prom- 
ise of the guardian to board and school the ward 
without charge if the ward is under his legal control 
and under duty to obey the guardian ? On the other 
hand was not the board furnished as a gift ? 

Keith V. Miles, 39 Miss. 442, 77 Am. Dec. 685, 1 Willis. Cas. 

p. 257. 
Compare Abrams v. U. S. Fidelity Co. (Wis.) 106 N. W. 

109, 5 L.R.A.(N.S.) 575. 

Suppose the ward performed services in the guard- 
ian 's household without intending to charge for them, 
would this affect the question ? 

Problem 51. Defendant, S, the uncle of the plain- 
tiff, upon hearing he was engaged to marry X, wrote 
that he would pay him an annuity of $750 per year 
until his income as a barrister amounted to $3,000 a 
year. Thereupon the nephew, relying on the prom- 
ise of the defendant, married X. The uncle paid 
twelve instalments but the plaintiff now sues for six 
others. The uncle sets up that there was no consider- 
ation for his promise; that while marriage at de- 
fendant's request would be a consideration, there is 
none here as the plaintiff was already bound by his 
engagement to marry. Is this defense good? 
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Shadwell v. Shadwell (C. P. 1860) 30 L. J. C. P. 145, 1 
Willis. Cas. 237, K. Gas. 306. 

Problem 51a. Suppose the uncle promised the 
nephew an annuity, if he would become engaged and 
marry Ellen Nichol, and the nephew agreed to do so. 
Later the nephew having become engaged, says to 
Ellen, **I will call it off; my engagement to you is 
without consideration, because I was already bound 
to my uncle to marry you. ' ^ Could Ellen answer that, 
as a matter of law? 

Problem 52. Plaintiff was bound as surety to pay 
a note endorsed by a corporation to a bank. Defend- 
ant as a stockholder in the corporation, wishing to 
have the note paid at once for his own advantage, 
gave his note to the plaintiff, in consideration that 
the plaintiff should pay the note at the bank on 
which he was liable. Defendant now contends that 
there was no consideration for his note. Is this a 
good defense ? 

Abbott V. Doane, 163 Mass. 433, 40 N. E. 197, 47 A. S. R. 

465, 34 L.R.A. 33 note, 1 Will. Cas. 246, K. Cas. p. 321. 
Parrot v. Mexican Central Rd. Co. 207 Mass. 184, 93 N. 

E. 590, 34 L.R.A. (N.S.) 261, 271. 
Schuler v. Myton, 8 Kan. 282, 1 Willis. Cas. p. 248. 
Wald's, Pollock, Contracts, pp. 206, 209, n. 19. 

Problem 53. Plaintiffs were under contract with 
X to carry coal by a certain ship and deliver it to the 
order of X. Defendant bought the coal of X who 
ordered plaintiffs to deliver to him. Defendant in 
consideration that plaintiffs would deliver him the 
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cargo of coal on board plaintiff's ship, promised to 
unload it at the rate of 49 tons per day. Defendant 
however delayed plaintiffs five days, and they now 
sue for the loss and expense so caused. The defense 
is set up that there was no consideration for defend- 
ant 's promise as the plaintiffs were already bound to 
deliver the coal to defendant by their contract with 
the shipper. (Plaintiffs were also under a direct 
legal duty as bailees to deliver the coal to defendant 
as owner. The cargo was the property of the de- 
fendant.) Was the agreement to deliver to him what 
he was already entitled to, any consideration? 

Scotson V. Pegg (1861) 6 H. & N. 295, 1 Willis. Cas. p. 242, 

Keener, Cas. p. 312. 
Wald's Pollock on Contr. p. 207. 

Problem 53a. Do cases in which there is a benefit 
to the promisor invariably involve a detriment to the 
promisee ? 

Williston, 27 Harv. Law Rev. 503. 

Is a benefit to which the promisor is not himself 
entitled of sufficient value to .support a promise even 
though it is not a legal detriment to the promisee? 
Why not? 

Problem 54. *^C being interested in the welfare 
of two young men, A and B, promises each of them 
$500 in consideration of their abstaining from the 
use of intoxicating liquor during the year 1897. To 
strengthen their resolution to earn the reward A and 
B enter into a bilateral contract not to use intoxicat- 
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ing liquor during 1897. They keep this contract, but 
on applying to C for the promised reward are told 
that he has changed his mind, and that they have no 
legal claim on him, since they have simply performed 
their pre-existing contractual duty to each other.'' 

Ames, 13 H. L. R. 36. 

Problem 55. **A father, wishing his son to live 
in a house near his own, promises the son to furnish 
the house in return for the son's promise to buy it 
of X, the owner. Subsequently the son and X enter 
into a piutual written agreement for the purchase of 
the house. . • • Later the son notifies X that he 
will not take the house, and sets up that he had al- 
ready contracted with his father to buy the house, 
*so my contract with you to buy it has no considera- 
tion on my part, and so both sides of the contract 
fall. ' Should a court let the son off on this defense ? ' ' 

Ames, 13 H. L. R. 36. 

Problem 56. An uncle, C, wrote a shoe manufac- 
turer, B, if you will agree with me to make up for 
my nephew A what shoes he may order up to $5,000, 
I will promise you that he will pay the bill. B wrote 
to C, accepting this offer. The following day B ani 
A met and entered into a contract by which B agreed 
to deliver to A shoes to be manufactured to the value 
of $4,000, which A agreed to pay for. The price of 
leather unexpectedly goes up 10 per cent during the 
week following, and B writes A that he does not con- 
sider himself bound. How will this be decided? 
(Harvard, 1905.) 
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Abbott V. Doane, 163 Mass. 433, 40 N. E. 197, 47 A. S. R. 

465, 34 L.R.A. 33 and note, 1 Williston Cases, 246. 
Parrot v. Mex. Cent. Ry. Co. 207 Mass. 184, 93 N. E. 590, 

34 L.R.A.(N.S.) 261, 266, 137 A. S. R. 99, 
Keith V. Miles, 39 Miss. 442, 77 Am. Dee. 685, 1 Williston 's 

Cas. 257 ; 6 R. C. L. 664. 
Re Appleby, 100 Minn. 408, 10 L.R.A.(N.S.) 590, 598, 10 

Ann. Cas. 563. 
See Williston, 27 Harv. Law Rev. 503. 

Problem 57. Can a promise to do a thing be a 
sufficient consideration when actually doing it would 
not be; e. g., the promise to perfonn services which 
the promisor is already bound to a third person to 
perform? May the promise be the incurring of a 
detriment or burden though the actual doing of the 
thing would not be ? 

Merrick v. Giddings, 1 Mackey, 394; Keener Cas. p. 316. 
Waldos Pollock on Contracts, pp. 208, 209, 210 note and 

p. 203, n, 15. 
Langdell, Summary, sec. 84, and 14 Harv. Law Rev. 496. 
Williston, 8 Harv. Law Rev. 27. 
Ames, 12 H. L. R. 528, 13 Harv. Law Rev. 29. 
Harriman, 2d ed. sec. 123. 
Beale, 17 Harv. Law Rev. 71. 
Williston, 27 Harv. Law Rev. 503. 
The Writer, 11 Mich. Law. Rev. 427. 

Problem 58. A husband promised to pay weekly 
sums to the support of his infant child* in considera- 
tion of the release by his wife of certain claims to ali- 
mony upon him in a divorce suit then pending. The 
plaintiff, the wife, having fully performed her side 
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t 

of the bargain, brings suit for breach of contract. 
The defendant sets up that he was previously bound 
in law to support the child and so the contract with 
plaintiff is void for lack of consideration. May she 
enforce the husband's promise? 

Wald's Pollock on Contracts, p. 208, note 18. 
Ward V. Goodrich, 34 Colo. 369, 82 Pac. 701, 2 L.R.A. 
(N.S.) 201, 114 A. S. R. 167; 19 Harv. Law Rev. 379. 

Problem 59. A, a yacht designer, contracted with 
B to design a yacht to enter the preliminary races for 
the choice of a defender of the America's cup. B 
agreed to pay $3,000, and A promised to make the de- 
sign. Subsequently C, in order to stimulate A, 
agreed to pay A an additional sum of $2,000 in con- 
sideration of the latter 's promise to C to make the 
same design for B. Then B, finding A reluctant to 
go on, offered him $1,000, if he would finish the de- 
sign. A completed the design and brought actions 
against B and C to recover for the breaches of their 
respective promises to pay $4,000 and $2,000. Is A 
entitled to judgment in either or both cases? (Har- 
vard, 1905.) 

Wald's Poll. pp. 203, 206, 208. 

Shadwell v. Shadwell (C. P. 1860) 1 Williston Cas. p. 237, 

Keener Cases, 306. 
Schuyler v. Myton, 8 Kan. 282, 1 Williston Cas. 248. 

Problem 60. A agrees with B to build him a house 
according to certain specifications, to be completed 
September 1st. A late spring delays beginning work 
on the foundation, and A is about to give up the job. 
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Then C, who is interested in the district, comes to A 
and offers to give him $1,000 October 1st, if he will 
agree to finish the job on September 1st. A assents 
and the cash is paid on the spot but the house is not 
finished imtil Sept. 15. On October 2nd C consults 
counsel as to his position. What should he be told? 
(Harvard, 1907.) 

Wald 's Poll. Contr. p. 208. 
Ward V. Goodrich, supra, 58. 

Problem 61. B contracts with A to go to Rome; 
then C promises B $500 if B will promise D to go to 
Rome. B makes the promise to D, and C later pays 
the $500 to B. B does not go to Rome. Can D sue 
B? (Harvard, 1909.) 

Wald's Poll. p. 208, n. 18, 241. 

Ward V. Goodrich, 34 Colo. 369, 82 Pac. 701, 2 L.R.A. 
(N.S.) 201. 

Problem 62. A and B entered into a bilateral con- 
tract by which A promised to build a house and B 
promised to pay him $10,000 for it. A became dis- 
satisfied, with his contract and ceased work, but 
after talking with C, who was interested in the com- 
pletion of the house, finally said, *'If you will give 
me $500, 1 will build the house as I agreed. '' C paid 
A $500, but A did not complete the house. What are 
C's rights? 

Ward V. Goodrich, supra. 
Wald's PoU. Contr. p. 208. 
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Problem 63. A and B enter into a contract by 
which A agrees to build a house for $10,000. A dis- 
covers after the work is begun that he will not make 
money by performing the contract; and he is about 
to give up the construction when C, who is interested 
in the performance of the contract, comes to him and 
enters into an agreement with him by the terms of 
which C promises to pay him $1,000 thirty days from 
date and A promises to complete tiie house for B ac- 
cording to the original offer. The work progresses 
for thirty days when C pays A the $1,000 promised. 
Later, the price of materials rising again, A finally 
renounces the contract, ceasing to work altogether. 
What are his liabilities now? (Harvard, 1906.) 

Williston's Poll. Contr. p. 208. 
Ward V. Goodrich, supra. 

Sec. 5. Pre-existing Obligation, Legal, Equitable, 
Barred, or Moral, as the Basis for a Promise, 
Past Value Already Received. 
Problem 64. How did a debt come to be recog- 
nized as a sufficient ground for an action in assump- 
sit, upon an express or implied promise to pay it ? Is 
this a different type of consideration from (a) value 
received in return; or (b) estoppel? 

Ames, History of Assumpsit, 2 H. L. R. 1, 53. 
Ames, Lectures on Legal History, pp. 129, 130, 146. 

Problem 64a. Explain the difference between spe- 
cial assumpsit and indebitatus assiunpsit when 
these actions are brought for breach of contract, 
pointing out any differences in the promise and in 
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the consideration alleged in the two actions, and ex- 
plaining fully the relation of such differences to the 
following proposition: ** Consideration is either a 
benefit to the promisor or a detriment to the prom- 
isee." (Northwestern, 1896.) 

Problem 65. Is ah existing equitable obligation a 
sufficient foundation to make binding, in law, a prom- 
ise to perform it? 

Sherwin v. Sanders, 59 Vt. 449, 9 Atl. 239, 59 Am. Rep. 

750. 
6 R. C. L. 673, 674. 
Atkins V. Hill, Cowp. 284, 1 Williston Cases, 318. 

• 

Problem 66. Why should a new or cumulative 
promise extend the period of the statute of limita- 
tions upon any contract before the statute has run? 
Is it evidence of a '* continuing contract," or in fact, 
is the existing liability the basis for a new promise ? 

So. Pac. V. Prosser (1898) 122 Cal. 413, 417, 55 Pac. 145. 

12 Dec. Dig., Limitation of Actions, sees. 149, 164. 

Cent. Dig. Contr. sees. 240, 255. 

Dec. Dig. Contr. sec. 67. 

Hurless v. Wiley, 91 Kan. 347, 137 Pac. 981, L.R.A. 1915C, 

177 (parol agreement evidenced by subsequent writing). 
See Armstrong v. Levan, 109 Pa. 177, 1 Williston Cases, 

356. 
Reece etc. Co. v. Fenwick, 140 Fed. 287, 2 L.R.A.(N.S.) 

1094. 

Problem 67. B, having committed a mm'der, re- 
quested L to take certain journeys and use all his in- 
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fluence with a view to obtaining a pardon. After- 
wards, when the services had been rendered, B 
promised, as a mark of gratitude, to give his friend 
$500. Is the promise binding? 

Lampleigh v. Brathwait (1616) Hobart 105, 1 Smith, L. 

C. 141. 
Riggs V. Bullingham (Q. B. 1599) 1 W. Cas. p. 311. 
Bosden v. Thinne (K. B. 1603) 1 W. Cas. p. 311. 
Beaumont v. Reeve (1846) 8 Q. B. 483, Keener 's Cases, 

413. 
Moore v. Elmer, 180 Mass. 15, 1 Williston Cases, 315, 317 

note. 
Wald *s Pollock on Contr. 200. 
T. R. Potts, English Law of Contract, pp. 259, 287, 289. 

Problem 68. Action on a promise to pay the plain- 
tiff $4,000 for his services in giving information as 
to a mining property. The information was given 
before the promise of the defendant was made. The 
defendant had previously requested plaintiff to fur- 
nish information as to promising prospects. The in- 
formation was thus furnished at defendant ■ s request, 
and he was expected to pay something for it. Will 
an executed consideration given upon request sus- 
tain a promise founded upon it i 

. Friedman v. Suttle, 10 Ariz. 57, 85 Pac. 726, 9 L.R.A.(N.S.) 
933. 
Hunt V. Bate (1568) Dyer 272b, 1 Williston Cases, 152 and 

note. 
6 R. C. L. 672. 

Problem 69. A, a retired merchant, and B, a 
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young physician, are talking together in the club. A 
being taken with a sudden pain, asks B to prescribe 
for him. B treats A with such success that he re- 
covers in the course of the day. A is told the next 
dav that the attack would have been fatal had it not 
been for the prompt treatment. Thereupon, A sends 
for B, and promises that he will give him $5,000 for 
his services. Upon B's hesitation he makes him 
promise that he will accept the $5,000. A dies in a 
railroad accident the next week. What are B's rights 
against A's executors? (Harvard, 1904.) 



Riggs V. Bullingham (Q. B. 1599) Croke Eliz. 715, 1 Willis- 
ton Cases, p. 311. 

Bosden v. Thinne (K. B. 1603) Yelverton 40, 1 Wiiliston 
Cases, p. 311. 

Lampleigh v. Brathwaite (1616) Hobart 105, 1 Smith, L. C. 
267. 

Wilkinson v. Oliveira (C. P. 1835) 1 Bing. N. C. 490, 1 
Wiiliston Cases, p. 164. 

Moore v. Elmer (1901) 180 Mass. 15, 61 N. E. 259 (past 
settings as medium) 1 Wiiliston Cases, p. 315, 317 note. 

Friedman v. Suttle, 10 Ariz. 57, 85 Pac. 726, 9 L.R.A.(X.S.) 
933. 



Problem 70. A had a summer house near a forest. 
While the house was closed the forest took fire and 
the house would have been destroyed but for the ef- 
forts of B in fighting the fire. B, besides working 
himself, hired several other men to help him. When 
A learned the facts, he promised B to pay him $100 
for his services. What rights, if any, did this prom- 
ise confer upon B ? (Harvard, 1896.) 
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Hunt V. Bate (1568) Dyer, 272, 1 Williston Cases, p. 152. 
See Bartholemew v. Jackson, 20 Johns (N. Y.) 28, 11 Am. 

Dec. 237. 
Eastwood V. Kenyon (Q. B. 1840) 11 Adolph. & Ellis, 438, 

1 Williston Cases, p. 332. 
Wald, Poll. Contr. pp. 199, 200, notes 11 and 12. 

Problem 71. Plaintiff, at the request of defend- 
ant, gave defendant a letter to be used by defendant 
as evidence to obtain his share in the estate of a de- 
ceased person. After defendant had been enabled 
thereby to prove his case and to obtain his share of 
the estate, thereupon, in consideration that plaintiff 
had given him the letter, defendant promised plain- 
tiff to give him $5,000. Plea that the letter was 
worthless. Demurrer to the plea which searches the 
record, and the declaration is called into question. 
Plaintiff argues that the consideration although past, 
having been given, at defendant's request, was suffi- 
cient to give validity to the defendant's promise. 

Wilkinson v. Oliveira, 1 Bing. N. C. 490, 1 Williston 

Cases, 164. 
See also references under 67, 68 and 69. 

Problem 72. A was liable to B (1) on a bond, (2) 
for the conversion of certain property, (3) for goods 
sold, (4) upon a guaranty for goods sold to C, (5) 
upon a judgment for debt. The statute of limita- 
tions had run against all these liabilities. A had, 
however, made a part payment upon the bond and 
judgment since the statute had run; he had given a 
promise in writing to B to remain answerable for the 
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conversion. This promise was made immediately 
before the statute had nm, and, relying thereon, B 
had refrained from beginning an action, as he was 
about to do. A had also promised B orally, after the 
statute had run, to pay in full for the goods sold. Be- 
fore the statute had rim, but within six years of the 
present time, A had promised B in a letter to pay 
half the price of the goods. Finally, A had written 
C, after the statute had run upon the guaranty, stat- 
ing that he would pay B the money due thereon. 
What are B's rights? 



25 Cyc. 1327, n. 98 (assumpsit only), 1328, n. 99, 1 and 2, 

1355. 
Nelson v. Peterson, 229 111. 240, 82 N. E. 229. 
Armstrong v. Levan (1885) 109 Pa. 177, 1 W. Cas. p. 356. 
19 Am. & Eng. Eneyc. pp. 288, 289. 
Olson V. Dahl, 99 Minn. 433, 109 N. W. 1001, 116 A. S. R. 

435, 8 L.R.A.(N.S.) 444, 9 Ann. Cas. 252. 
(Cp.) Spilde V. Johnson, 132 Iowa, 484, 109 N. W. 1023, 

8L.R.A.(N.S.)439. 
Perkins v. Cheney, 114 Mich. 567, 72 N. W. 595, 68 Am'. St. 

Rep. 495. 
See Notes : 

55 L.R.A. 320 (part payment). 

38 L.R.A.(N.S) 577 (expressions of hope and expectation). 
43 L.R.A.(N.S.) 535 (new promise). 
102 Am. St. Rep. 752-776. 



Problem 73. Is a written waiver after the* statute 
of limitations has run **of all rights of defense by 
reason of the statute of limitations'' against an al- 
leged claim, binding on the defendant? Must the 
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waiver, to be operative, clearly imply a new promise 
to pay the barred debt? 

Small V. Jones (Ga.) 75 S. E. 605. 

19 Am. & Eng. Encyc. 2d ed. 285, 286, 318. 

25 Cyc. 1014, 1015. 

Problem 74. Gray owed Black $500. Meeting on 
the street they discussed the matter. Thereupon 
Gray wrote out the following memorandum which he 
handed to Black, viz.: 

**New York, April 15th, 1894. 

*^For value received, I promise to pay Black on 
September 15th next, four hundred dollars and my 
bay horse. Gray.'^ 

Gray did nothing about this, but, meeting Black 
seven years afterwards, paid him ten dollars on ac- 
count. Gray refused to do anything further, and 
Black brought an action against him, alleging the 
above facts, and claiming a breach of contract for 
nonpayment of three hundred and ninety dollars and 
delivery of the horse. Has Gray any defense? 
(N. Y. Uni. 1897.) 

See 35 L.R.A.(N.S.) 17 note. 

Problem 75. D owed C $1,000, but the debt was 
barred by the statute of limitations. C wrote D in 
regard to the matter and D replied as follows: ^*0f 
course I owe you the sum of $1,000 which you men- 
tion, and I scorn to take advantage of the statute of 
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limitations; but you owe me at least $1,200 on ac- 
count of that land deal last spring, and I am retain- 
ing the money which I owe you as a partial satisfac- 
tion of the sum which you owe me. ' ' In fact, C owed 
D nothing. Can D recover his claim for $1,000? 
(Harvard, 1915.) 

Gillingham v. Brown, 178 Mass. 417, 1 Williston Cases, 
357. 

See 25 L.R.A.(N.S.) 805 note. 

Problem 76. A discharge in bankruptcy was 
pleaded to an action on a note. The plaintiff offered' 
to prove a new promise to pay the debt as a waiver. 
But this was objected to by the defendant. Should 
the plaintiff bring his suit on the original debt, or 
is the new promise the real cause of action? 

Dusenbury v. Iloyt, 53 N. Y. 521, 1 Williston Cases, p. 346. 
Cp. Way V. Sperry, 6 Cush. 238, 1 Williston Cases, 352. 
In re Bonancina (1912) 2 Chan. 394, 403, 81 L. J. Ch. 674. 

Problem 77. Defendant, as clerk, made a mistake 
in entering a judgment. He promised that if plain- 
tiff suffered any loss by reason of the mistake he 
would make it good. The promise was made to in- 
duce plaintiff not to sue him for breach of official 
duty, and plaintiff relied on the promise. Is the de- 
fendant liable thereon "? 

Armstrong v. Levan (1885) 109 Pa. St. 177, 1 Williston 

Cases, Contr. p. 356, 95 Am. St. Rep. 411. 
Holman v. Omaha, 117 la. 268, 94 Am. St. Rep. 293. 
19 Am. & Eng. Enc. (2d ed.) 288. 
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Problem 78, A lender at usurious interest had no 
legal right to recover his principal under the usury 
statute. The old note was destroyed, and a new note 
to pay the principal and legal interest only was made 
in its stead. Is this valid and binding ? 

Bames v. Hedley, 2 Taunt. 184, 1 Williston Cases, 325, 

326, note. 
Sheldon v. Haxtun, 91 N. Y. 124. 
Melehoir v. McCarty, 31 Wis. 252. 
Flight V. Reed, 1 H. & N. 702, Keener 's Cases, 418. 

Problem 79. Mutual promises by A, aged 18, not 
to use tobacco or intoxicating liquor or to gamble or 
steal during his minority, and by X, a married 
woman, to pay him $1,000 on the day he became of 
age, provided he faithfully kept his promise. Two 
years after the making of these promises the common 
law was changed by a statute making married women 
sui juris in the matter of contract. A having kept 
his promise, X wrote to him that she would pay him 
the $1,000 whenever he found it convenient to come 
to her for it. Before he called, she was accidentallv 
killed. Her executor refuses to pay A. Has A a 
valid claim? 

Lee V. Muggeridge, 5 Taunt. 36, 1 Williston Cases, 326. 
Littlefield v. Shee, 2 Barn. & Ad. 811, 1 Williston Cases, 

330. 
Trimble v. Rudy, 22 Ky. L. R. 1406, 53 L.R.A. 353, n. 
Lyell V. Walbach, 113 Md. 574, 77 Atl. 1111, 33 L.R.A. 

(N.S.) 741. 
Goulding v. Davidson, 26 N. Y. 604. 
See 7. L.R.A. (N.S.) 1053 note. 
7 Commercial Laws of the World, p. 85. 
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Problem 80. A married woman signed as surety on 
her husband's notes. After his death the widow 
promised to pay the husband's debt without any new 
consideration. Is the promise of a married woman, 
made while under the disability of coverture, indu- 
cing another to advance money to her husband, a suf- 
ficient foundation or moral obligation to support a 
promise of payment made after the removal of the 
disability? Would it matter whether the married 
woman herself had been enriched? 

Trimble v. Rudy, 22 Ky. L. R. 1406, 60 S. W. 650, 53 L.R.A. 

353, note. 
Lyell V. Walbach, 113 Md. 574, 77 Ail. 1111, 33 L.R.A. 

(N.S.) 741. 
Littlefield v. Shce, 2 Bam. & Ad. 811, 1 Williston Cases, 

330. 
Rathbon v. Lochey, 215 Pa. 571, 64 Atl. 790. 
Goulding v. Davidson, 26 N. Y. 604. 
Gilbert v. Brown, 29 Ky. L. R. 1248, 97 S. W. 40, 7 L.R.A. 

(N. S.) 1053 note. 

Problem 81. A mother paid out money for the edu- 
cation in college of her son, without any contract or 
understanding that he would re-pay her. Years af- 
terwards, in consideration of the money which she 
had given, he voluntarily gave her a note. Is there 
sufficient basis of moral obligation to make the note 
binding? 

Gootch V. Allen, 70 W. Va. 38, 73 S. E. 56, 37 L.R.A. (N.S.) 

930, 933. 
Harper v. Davis, 115 Md. 349, Ann. Cas. 1913A, 861, 867, 

note. 
Mills V. Wyman, 3 Pick. 207, 1 Willistou Cases, 341. 
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Problem 82. Is the moral obligation to pay for 
the services of a real estate broker, under a contract 
unenforceable because not in writing, as required by 
a state statute, a sufficient basis to support a subse- 
quent written agreement to pay for them, the de- 
fendant having derived the benefit of the contract? 
It is argued for the defendant that an express prom- 
ise can only revive precedent good consideration 
which might have been enforced at law through the 
medium of an implied promise, had it not been sus- 
pended by some positive rule of law, i. e., debts for- 
merly good on which a recovery is barred by statute. 

It is argued for plaintiff that the moral obligation 
to pay for services rendered under an oral contract 
within the statute of frauds is just as binding as is 
the moral obligation to pay a once valid debt which 
has become barred by the statute of limitations. 
Which argument should prevail? 

Muir V. Kane, 55 Wash. 131, 104 Pac. 153, 26 L.R.A.(N.S.) 

519, 520 note. 
Mohr V. Rickgauer, 82 Neb. 398, 117 N. W. 950. 
Edson V. Poppee (S. D.) 124 N. W. 441, 26 L.R.A.(N.S.) 

534. 
6 R. C. L. 667, 671. 

Problem 83, A tenant, without previous author- 
ity from his landlord, ordered lumber and used it in 
the erection of a building on the landlord's premises. 
The defendant, the landlord, having received the 
benefit of the lumber, gave the lumberman her note 
therefor, and thereby agreed to pay the amount of 
the Imnber bill. It was conceded that there was not 
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originally any legal obligation on the part of defend- 
ant to pay for the lumber, but that her obligation was 
wholly moral. Can any sound distinction be made 
between promises founded upon considerations for- 
merly good but now barred by statute, and moral ob- 
ligations founded on value received under circum- 
stances which did not create an original legal 
liability, but the same unjust enrichment? 

Ferguson v. Harris (1893) 39 S. C. 324, 39 Am. St. Rep. 

731, 735, note. 
See Gaynor, J., in Drake v. Bell, 26 Misc. (N. Y.) 237, 55 

N. Y. Supp. 945. 
Article by E. H. Bennett, 10 H. L. Rev. 257, 



CHAPTER VI, 

PARTIES AFFECTED BY CONTRACTS AND TO 
WHOM CONTRACTUAL DUTIES ARE OWED. 

Sec. 1. Contracts for the Benefit of Third Persons. 
Problem 1. A insures his life for the benefit of 
his wife, B, for $10,000. A dies and B tries to collect 
the policy, but the company refuses to pay. May B, 
the beneficiary, sue upon the policy, or must suit be 
brought by the husband's executor? If the execu- 
tor must sue, what damages can he recover? 

Dutton V. Poole (K. B. 1677) 2 Levinz, 210, 1 Williston 

Cases, Contr. 384, Keener 's Cases, 477. 
Cleaver v. I\Iutual R. F. Life Assn. (1892) 1 Q. B. 147, 152. 
Marston v. Bigelow (1889) 150 Mass. 45. 
3 Am. & Eng. Encye. 980. 
25 Cyc. 763, 792. 

I Ann. Cas. 684. 

II Ann. Cas. 49. 

On effect of divorce on the rights of a beneficiary under an 

insurance policy, see L.R.A. 1915D, 130, note. 
Deal V. Deal, 87 S. C. 395, Ann. Cas. 1912B, 1144. 
Wald 's Pollock on Contr. 242, 243, note 26, 244, 248. 

Problem 2. A and B, in view of the approaching 
marriage of their son and daughter, S and D, agree 
that each will pay the son, S, $5,000 on the occasion 
of the marriage. Is the son so far a party to this 
contract made for his benefit that he may sue upon 
it» 

143 
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Tweddle v. Atkinson (Q. B. 1861) 1 B. & S. 393, 1 Willis- 
ton Cases, 385, Keener 's Cas. 495. 
Wald's Pollock on Contr. 233, 249, note. 
Marston v. Bigelow, 150 Mass. 45. 
27 H. L. Rev. 181, 384. 
16 H. L. Rev. 43. 
15 H. L. Rev. 775. 

Problem 3. A father revoked a will in favor of his 
daughter and devised the property to his son, in con- 
sideration of a promise by the son to pay the daugh- 
ter a monthly siun as long as she should live. Can 
the daughter enforce this promise ? 

Rookwood's Case (1690) Croke Eliz. 164. 

Linneman v. Moross, 98 Mich. 178, 39 Am. St. Rep. 528. 

Baxter v. Camp, 71 Conn. 245, 71 Am. St. Rep. 169, 176 

note. 
Wald's Pollock on Contr, 252. 

Problem 4. Holly loaned Fox $300, stating at the 
time that he owed Lawrence that same amount for 
money borrowed of him, and had agreed to pay it to 
him the next day. Fox accordingly promised Holly 
to pay his debt to Lawrence at that time. Lawrence, 
who did not know of the agreement when made, now 
sues Fox for the money, the original debtor, Holly, 
having failed. The defendant. Fox, moves for a non- 
suit on the ground, among others, that Lawrence was 
not a party to the contract and that his only obliga- 
tion was to Holly, and that there was no privity be- 
tween plaintiff and defendant. 

La case of contracts to assume and pay a debt of 
the promisee, whence comes the creditor's interest 
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in the promise? What different theories are ad- 
vanced to confer a right on the beneficiary ? Has any 
promise been made to him? Has he given any value 
for the promise? Has he not still all his rights 
against the debtor? 

Lawrence v. Fox, 20 N. Y. 268, H. & W. p. 468, 1 Williston 

Cases, 393, K. Cases, 484, 
Wald's Pollock on Contr. 244, 256, note, 260. 

Problem 4a. B engages A to make an abstract of 
title to B 's real property. A negligently fails to note 
in the abstract a recorded mortgage which is an en- 
cumbrance on the land. B wishes to borrow monev 
of X upon mortgage and loans X the abstract which 
shows the land free and clear of encumbrances. X 
relying on the abstract loans the money upon se- 
curity of the land. He later discovers the prior mort- 
gage held by C. The land is insufficient to meet both 
mortgages. X suffers loss. Can he sue A, the ab- 
stracter for damages? May a purchaser or mort- 
gagee of land rely upon an abstract made for another 
party? 

Ward V. Savings Bank, 100 U. S. 195, 25 L. ed. 621, H. & 

W. Cas. p. 487, n. 
Eq. Bldg. Asso. v. Bank of Commerce (Tenn.) 102 S. W. 

901, 12 L.R.A.(N.S.) 449, 452 note. 
See also 42 L.R.A.(N.S.) 176 note. 
Economy Bldg. etc. Assn. v. West etc. Co. (1899) 64 N. J. 

L. 27, H. & W. Cas. p. 485. 

Problem 5. A water company contracted with a 
city to furnish it with water, and among the provi- 
sions of the contract was a promise by the water 

10 



146 PROBLEMS IN CONTRACTS. 

company to maintain sufficient pressure at every fire 
hydrant to throw a stream of water thirty feet high. 
The company broke this promise and owing to lack 
of water A 's house was totally destroyed by fire. Can 
A hold the water company liable in any way ? (Har- 
vard.) 

What are the arguments on both sides of the ques- 
tion? 

Allen, etc. Mfg. Co. v. Shreveport Water Wks. Co. (1905) 

113 La. 1091, 9 A. & E. Ann. Cas. 1070. 
(Cp.) 2 A. & E. Ann. Cas. 479n. 
Niehaus Bros. v. Contra Costa Water Co. 159 Cal. 305, 113 

Pae. 375, 36 L.R.A.(N.S.) 1045. 
Milford V. Bangor, etc. Co. 106 Me. 316, 30 L.R.A.(N.S.) 

526 (liability for destruction of property of munici- 
pality). 
Hone V. Presque Isle Water Co. 104 Me. 217, 21 L.R.A. 

(N.S.) 1021n. (not liable for neglect to furnish adequate 

supply). 
Lovejoy v. Bessemer Water Co. 146 Ala. 374, 6 L.R.A. 

(N.S.) 429, 1171. 
Fanning v. Murphy (Wis.) 5 A. & E. Ann. Cas. 435. 
Guardian Tr. Co. v. Fisher, 200 U. S. 57, 50 L. ed. 367, 26 

Sup. Ct. Rep. 186 (public duty assumed.) 
German, etc. Ins. Co. v. Home Water S. Co. 226 U. S. 220, 

57 L. ed. 195, 42 L.R.A. (N.S.) 1000, 33 Sup. Ct. Rep. 32. 
Wald, Poll. Contr. 249, 254. 
16 Harv. L. Rev. 456. 
20 Harv. Law Rev. 242. 
3 Mich. Law Rev. 442, 501. 
5 Mich. Law Rev. 362. 

Problem 5a. A water company had contracted 
with the city of Ann Arbor to furnish its inhabitants 
with water suitable and sufficient for domestic and 



PARTIES AFFECTED BY CONTRACTS. 147 

fire purposes. On January 1, B's house, within the 
city limits, was destroyed by fire, through the negli- 
gence and failure of the water company to furnish an 
adequate water supply. B brings suit against the 
company to recover his loss. 

(a) What is the weight of authority in this coun- 
try on the liability of water companies in cases of 
this kind? State arguments and reasons on both 
sides of the question. (Mich. 1913.) 

See cases supra, 5. 

German Alliance Ins. Co. v. Home Water Supply Co. 226 

U. S. 220, 57 L. ed. 195, 42 L.R.A.(N.S.) 1000, 33 Sup. Ct. 

Rep. 32. 

Problem 6. May materialmen and subcontractors 
sue the surety company on a building contractor's 
bond to the owner, for the faithful performance of 
his agreement, where the principal contractor binds 
himself **to pay all claims for labor and material 
furnished r' 

Must both contract and bond have a condition to 
this effect in order that laborers and materialmen 
may obtain a right against the surety on the bond? 

Knight & Jillson Co. v. Castle, — Ind. — , 87 N. E. 976, 27 

L.R.A.(N.S.) 573, 595, 600. 
School District v. Livers, 147 Mo. 580, 1 Williston Cases, 

415. 
Electrical Appliance Co. v. U. S. Fidelity, etc. Co. 110 Wis. 

434, 85 N. W. 648, 53 L.R.A. 609. 
6 R. C. L. 888. 

Wald 's Pollock on Contr. p. 253. 
Yawkey-Crowley Lbr. Co. v. De Longe, 157 Wis. 390. 
Cleveland Metal Roofing, etc. Co. v. Gaspard (Ohio, 1914) 

106 N. E. p. 9. 
See 42 L.R.A. (KS.) 707, 49 L.R.A. (N.S.) 1166. 
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Problem 7- A gave B an instrument under seal 
promising him to pay C $1,000 provided that B by 
return mail gave his promise to A in writing to 
marry D. B sent that promise to A by return mail, 
the more readily because he had already engaged 
himself to D. What are the obligations of A and B 
respectively? (Harvard, 1913.) 

Krell V. Codman (1891) 154 Mass. 454, 1 Williston Cases, 

p. 380. 
Basset v. Hughes (1877) 43 Wis. 319, 1 Williston Cases, 

p. 408, 409, n. 
Saunders v. Saunders (1891) 154 Mass. 337, 1 Williston 

Cases, p. 373. 
25 L.R.A. 273, n. (action by 3d person on contracts under 

seal). 
Case V. Case, 203 N. Y. 263, 96 N. E. 440, Ann. Cas. 1913B, 

311, 315 (note on right of one not a party to sue on an 

instrument under seal). 

Problem 8, The Diamond Mining Company, the 
purchaser of a mining claim, sent to the defendant 
bank a remittance and directed the bank not to pay 
Miller, the vendor of the property, anything except 
the balance, after making payment of moneys owing 
from Miller to McDonald, the plaintiff, and to 
Cooney. The mining company did not agree to pay 
Miller 's debts to the plaintiff, but authorized ana di- 
rected the bank to pay him. The bank simply re- 
ceived on deposit the money with these instructions, 
to pay whatever amounts were owing from Miller to 
the plaintiff and others for the price of certain min- 
ing claims. The bank has failed to make full pay- 
ment or obey the instructions* Does the bank owe a 
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duty to McDonald by the fact of acceptance of the 
deposit upon the terms expressed? Is there an im- 
plied undertaking to pay, enforceable by the plaintiff 
as one made for his benefit ? 

McDonald v. American Bank, 25 Mont. 456, 489, 65 Pac. 

896. 
Roberts v. Ely, 113 N. Y. 128. 
Wald *s Pollock on Contr. p. 238. 
(Cp.) Exchange Bank v. Rice, 107 'Mass. 37, 9 Am. Rep. 

1,4. 

Problem 9. A died leaving a will. B, one of his 
heirs at law, desiring to contest the will and not hav- 
ing funds to pay the expense of litigation, applied to 
C, a stranger to the estate, to fnmish the funds to 
meet the expense. C furnishes the funds on B's 
promise to him to pay C's wife the sum of $1,000 in 
case the will should be defeated. Thereafter the will 
is defeated and the wife of C now brings suit against 
B on this promise. 

Discuss the principles involved in the case. What 
is the rule in many states on the question? (Mich. 
1913.) 

Buchanan v. Tilden, 158 N. Y. 109, 44 L.R.A. 170, 52 N. E. 
724, 10 A. S. R. 454. 

Problem 10. A mortgagor conveys premises which 
pass, by various conveyances, to Sanborn, in none of 
which conveyances did the grantee assume the mort- 
gage. Sanborn conveys to Turner who assumes the 
mortgage. The grantor was not legally or equitably 
interested in the payment of the mortgage. Are the 
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t 

grantees who assume the mortgage personally liable 
to the holder of the mortgage where the grantor was 
not liable? 

Vrooman v. Turner (1877) 69 N. Y. 280, K. Cases, 498, 

Ashley Cases, 789, 25 Am. Rep. 195. 
Durnherr v. Rau, 135 N. Y. 219, 1 Williston Cases, 406. 
Jefferson v. Aseh, 53 Minn. 446, 55 N. W. 604, 39 Am. St. 

Rep. 618, 25 L.R.A. 257 Yiote. 
Kramer v. Gardner, 104 Minn. 370, 116 N. W. 925, 22 

L.R.A.(N.S.) 492. 
(Ripfht of mortj?agee to enforce purchaser's promise to pay 

an assumed mortgage where the grantor (promisee) was 

not himself liable.) 
Wald's Pollock on Contr. 265, 
15 H. L. Rev. 767. 
Smith V. Pfluger, 126 Wis. 253, 105 N. W. 476, 2 L.R.A. 

(N.S.) 783. 

Problem 11- A borrowed $10,000 of B, and mort- 
gaged certain land to secure the debt; then he sold 
Tils interest in the mortgaged premises to C, who took 
.subject to the mortgage; C sold to D, who promised 
to pay off the mortgage debt due to B. A and C both 
t)ecome hopelessly insolvent, after which C releases 
D. Now B forecloses his mortgage, the land bringing 
$8,000 at the foreclosure. What chance has he to re- 
cover the deficiency from D? (Harvard, 1906; Stan- 
ford, 1913.) 

Durnherr v. Rau (1892) 135 N. Y. 219, 1 Williston Cases, 

p. 406. 
Kramer v. Gardner, 104 :\rinn. 370, 116 N. W. 925, 22 

L.R.A.(N.S.) 492. 
Vrooman v. Turner, 69 N. Y. 280, 25 Am. Rep. 195. 
Wald 's Pollock on Contr. p. 264. 
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Problem 12. A, for good consideration, promised 
B to pay C a debt B owed him, and A informed C of 
the agreement. Thereafter B released A from his 
promise by a duly executed release under seal. What 
are C's rights? (Harvard, 1903.) 

Gifford V. Corrigan (1889) 117 N. Y. 257, 1 Williston 

Cases, p. 401. 
Wald's Pollock on Contr. p. 273. 

Problem 12a. Suppose C releases A; what is the 
effect on B's indebtedness? 

Malanphy v. Fuller, etc. Co. 125 Iowa, 719, 101 N. W. 640, 
106 A. S. R. 332. 

Problem 13. A makes a mortgage to B to secure a 
note for $5,000 given for an advance of $5,000 cash. 
A later makes a second mortgage to C upon the same 
land to secure a note also for $5,000 given for an ad- 
vance of $5,000 cash. In this second mortgage C as- 
sumes the debt in the first mortgage to B. Later A 
redeems the second mortgage from C, releasing C 
from all liability. What are B's rights against C? 
(Harvard, 1904.) 

Kramer v. Gardner, supra. 
Gifford V. Corrigan, supra. 

Problem 14. B conveyed land to C in exchange 
for C's promise to B to pay his son A $1,000 on New 
Year's Day. On Christmas Day A gratuitously gave 
C under seal a release of this claim. The next day 
. A sold this claim to D for $999, What are D 's rights ? 
(Harvard, 1913.) 
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Problem 15. In consideration of $5,000 paid to 
him, A promised B to pay all B's debts and to pay C, 
a dependent niece but not a creditor of B, the sum 
of $1,000. The next day, before any one had been 
notified of this arrangement, A and B rescinded their 
contract and A repaid B the $5,000. What rights, 
if any, have C, or B*s creditors against A? (Harvard, 
1906.) 

Durnherr v. Rau (1892) 135 N. Y. 219, 1 Williston Cases, 

p. 406. 
Smith V. Pfluger, 126 Wis. 253, 105 N. W. 476, 2 L.R.A. 

(N.S.) 783x1. 
Wetntzke v. Wetntzke, 158 Wis. 305. 
GiflPord V. Corrigan, 117 N. Y. 257, 1 WilUston Cases, 401. 
Bay V. Williams, 112 111. 91, K. Cases, p. 508. 

Problem 16. B mortgaged a certain lot of land , 

and buildings thereon worth $10,000 to A to secure a 
loan of $5,000. B then sold this real estate to C for 
$5,000, C assuming the mortgage debt. B lost all 
his money in speculation, and incurred heavy liabili- 
ties besides. Later he got from C a race horse worth 
about $5,000 for signing a release of the assumption 
and subsequently sold this horse for $14,000. The 
buildings on the mortgaged land later accidentally 
burned to the ground. The vacant lot was worth 
only $4,000. What are A's rights, B be^^g now hope- 
lessly insolvent and C being still in a prosperous con- 
dition? (Harvard, 1913.) 

Gifford V. Corrigan (1889) 117 N. Y. 257, 1 Williston 

Cases, p. 401. 
Basset v. Hughes (1877) 43 Wis. 319, 1 Williston Cases, 

pp. 408, 410 note. , 

Wald's Pollock on Contr. p. 260. j 
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Problem 17. B owes A $10,000. B sells goods to 
C for $9,500, falsely representing them to be better 
grades than they are, the arrangement for paying 
being that C shall hand the money to A. A brings 
suit against B and on his execution realizes $1,000 
from the only tangible property which B has. What 
are A's riglits against C now? (Harvard, 1907.) 

Bohanan V. Pope (1856) 42 Me. 93, 1 Williston Cases, p. 

411. 
Arnold v. Nichols (1876) 64 N. Y. 117, 1 Williston Cases, 

p. 413. 

Problem 18. B sold C his business, part of the 
consideration being C 's promise to B to pay his cred- 
itors, — A being one. B made fraudulent misrepre- 
sentations to induce C to take over the business. 
Soon afterwards A got judgment against B and 
seized certain of B's chattels which satisfy one-half 
of the execution. A now turns on C. What are his 
rights? (Harvard, 1908.) 

Bohanan v. Pope, supra. 
Arnold v. Nichols, supra. 

Problem n. What is the basis of the right of the 
beneficiary o± 4 contract to sue upon it? Ordinarily 
the basis of the parties ' rights is to rely on a bargain 
which they themselves have made. The right is not 
vested in the beneficiary by force of any agreement 
or consideration on his part. But when the promisor 
has been paid to undertake something on a thira 
party's behalf, is it not just and convenient to recog- 
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nize that he has a legal interest in the benefit stipu- 
lated and paid for, and a right to sue for and enforce 
it? 

Problem 20. Should a distinction be made be- 
tween cases where the right of the beneficiary is that 
of a donee, receiving a gratuity from the promisee, 
as in life insurance ; and cases where the beneficiary 
has some claim on the promisee, legal, equitable or 
moral, which the promisee pays the promisor to as- 
sume and discharge? Should the beneficiary in the 
first class of cases be rerarded as invested with an 
immediate interest and right by way of an executed 
gift? Should the contract in the second class of 
cases be regarded merely as an asset of the promisee, 
a method of payment which he has provided, but 
which he may recall, if he wishes to rescind the con- 
tract while he is still solvent? If this is the true 
theory, then the promise could be enforced by the 
beneficiary only by a kind of equitable execution to 
levy on an asset of the debtor if he becomes insolvent. 



Wald, Poll. Contract, 3d ed. 245. 
See 28 Harv. Law Rev. 106. 



Problem 21. Should it be neeessarv that the bene- 
ficiary have some claim on the promisee, so that the 
performance of the contract will be a satisfaction of 
some duty legal, equitable or moral, owing by the 
promisee to the beneficiary, to confer any right upon 
him as beneficiarv of the contract? 

See 28 Harv. Law Rev. 427. 
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Problem 22. Has a beneficiary a right to rely up- 
on an executory bargain until the promisor has ac- 
tually received the * * quid pro quo ' ' for his promise ? 
May a contract for the benefit of the third person be 
rescinded while it is still executory on the part of 
the promisee ? Is it not like the case of an executory 
gift? 

See Wetutzke v. Wetutzke, 158 Wis. 305, 148 N. W. 1088. 
28 Harv. Law Rev. 321. 

Problem 23. A and B were the owners of adjoin- 
ing fields. C, who had a contract with A for drilling 
a well on A's field, mistakenly drilled a well on B's 
field without B's knowledge. B thereafter promised 
to pay to C the sum of $500 therefor. Thereafter, on 
April 1, B and D entered into an agreement whereby 
B conveyed Blackacre to D by warranty deed in con- 
sideration of D's promise to pay $500 to C. On May 
1, C demanded the money from D, but D refused to 
pay. On September 1, C brought action against D. 
D set up the following defenses: (1) That C was a 
stranger both to the promise and to the considera- 
tion. (2) That B never had title to Blackacre and 
that X, the true owner of Blackacre, had ousted D 
therefrom. (3) That B secured the promise for 
breach of which C was suing, by false and fraudulent 
representations. (4) That on May 2 C brought ac- 
tion against B and subsequently secured judgment 
for the same claim, but was unable to collect any part 
thereof. (5) That B is indebted to D in the amount 
of $550 on an overdue promissory note. Which of 
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these defenses are valid, and which invalid? (Uni- 
versity of Minn. 1915.) 
Sec. 2. Assignment of Contracts. 

Problem 24. Is a gratuitous assignment of a con- 
tract right or chose in action valid, or is a considera- 
tion necessary? Can the debtor question the right 
of the assignee to sue upon it? 

Cook V. Lum (1893) 55 N. J. Law, 373, 26 Atl. 803, 1 

Williston Cases, p. 435. 
Harding v. Harding, 17 Q. B. D. 1442, 1 Williston Cases, 

432. 
Tallman v. Hoey, 89 N. Y. 537, K. Cas. 563, 564n. 
See Jenks in 16 Law. Quar. Rev. 241, 
Anson, 17 Law Quar. Rev. 90. 

Problem 25. Can wages or salary to be earned 
hereafter under a new emplojonent be assigned? 

Bodijkeit v. Andrews, 74 Ohio St. 104, 77 N. E. 747, 5 

L.R.A.(N.S.) 565n. 
Herbert v. Bronson, 125 Mass. 475, 1 Williston Cases, 437. 

Problem 26. Should suit be brought in the name 
of the assignor or assignee of the chose in action? If 
brought in the name of the assignor, can the nominal 
plaintiff dismiss the suit? 

Welch V. Mandeville, 1 Wheaton (U. S.) 233, 4 L. ed. 79, 1 
WiUiston Cases, p. 338, K. Cases, p. 542. 

Problem 27. Is an option to purchase land a mere 
offer or it is more assignable than the ordinary 
revocable offer? 
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Rease v. Kittle (W. Va.) 49 S. E. 150, 18 H. L. Rev. 457. 
See Boston Ice Co. v. Potter, 123 Mass. 28, Keener 's Cases, 

585. 
See Article, G. P. Costigan, Jr., 7 Columbia L. Rev. 32. 
See 2 R. 0. L. 609. 
Simmons v: Zimmerman, 144 Cal. 256, 1 Ann. Cas. 850, 43 

L.R.A.(N.S.) 115n. 

Problem 28. O wrote the following letter to E: 
*^Dear E. I understand that you would like to buy 
my estate Blackacre, and I will give you an option 
thereon, good until the first of next July. On re- 
ceiving, prior to that date, a tender of $10,000 for the 
estate, I will convey it to you. Yours very truly, 0. ' ' 

E assigned immediately all his rights imder the 
foregoing letter to A, and A, prior to July 1st, ten- 
dered $10,000. 0, however, refused to receive the 
payment and declined to carry out his promise. 
What are the rights of the parties ? Would it make 
a difference if a seal had been attached to O's letter? 
(Harvard, 1915.) 

See references supra. 

Problem 29. December 27, B demanded of A pay- 
ment of $1,000 which A then owed B, and A replied: 
**I expect to get a job working for X, for six months, 
beginning Jan. 1, for $1,000. ni assign the claim to 
you and when I finish the job you can get the money 
from X.'' B assented and A at once made the as- 
signment to B. On December 28, A bought goods 
from C to the amount of $500, and in payment there- 
for assigned to C $500 of the same claim that he said 
he expected to have against X for $1,000. On Jan- 
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iiary 1 he got the job, went to work for X, and con- 
tinued during the six months. On January 2, C no- 
tified X of the assignment to C; and on January 3^ 
B notified X of the assignment to B. At the end of 
the term, when the $1,000 became due from X, B and 
C both demanded from X payment of the claims as- 
signed to them by A. (a) Who is entitled to prior- 
ity? (b) In what court should the remedy be sought 
by the party having the prior right? (Cornell, 1912.) 

Brice v. Bannister (1878) L. R. 3 Q. B. D. 569, K. Cases, 

p. 547. 
Parsons v. Woodward, 2 Zabr. (N. J.) 196, K. Cas. 545. 
Ames, Cases on Trusts, 2d ed. p. 326. 
Pellman v. Hart, 1 Pa. St. 263, 1 W. Cas. 443. 

Problem 30. A has a valid claim against B for 
$500. He sold and assigned it to C for $350. Later 
he fraudulently sold and assigned it to D for $400. 
B knows nothing of either assignment until after the 
debt falls due when D demands payment. A few 
days later C demands payment. Advise B whom to 
pay. (Chicago, 1911.) 

Problem 31. A had agreed to sell to the B corpo- 
ration and the B corporation had agreed to buy all 
the chalk which the latter might need for the manu- 
facture of cement. The B corporation assigned this 
contract to the C corporation which w^as engaged in 
the same kind of business but on a larger scale. The 
B corporation remained in existence but ceased to 
manufacture cement. What are the rights of the C 
corporation against A? (Harvard, 1913.) 



PARTIES AFFECTED BY CONTRACTS. 159 

British Wagon Co. et al. v. Lea & Co. (1880) 5 Q. B. D. 

149, 1 Williston Cases, p. 448. 
Tolhiirst V. Assoc. Portland Cement Mfg. Ltd. (1903) A. C. 

414, 89 L. T. Rep. 196. 
Kemp V. Baerselman (1906) 2 K. B. 604, 2 Brit. Rul. Cas. 

444. 
Wells V. Alexander, 130 N. Y. 642, 1 Williston, Cases, 182. 
Schlessinger v. Forest Prod. Co. (N. J.) 30 L.R.A.(N.S.) 

347. 
Atl. etc. R. Co. V. Atlantic & N. C. Co. 147 N. C. 368, 61 

S. E. 185, 23 L.R.A.(N.S.) 223, 15 Ann. Cas. 363, 370 

note. 
(Woodward, Assignability of Contract) 18 Harv. Law Rev. 

23. 
4 Columbia L. Rev. 70 
4 Cyc. 22. 

Problem 32. A and B enter into a contract by the 
teiins of which A is to deliver 5,000 tons of pig iron 
to B in certain instalments and B is to pay therefor 
within ten days following each delivery. Later A 
enters into an arrangement with C to deliver the iron 
and receive the payments; and about the same time 
B enters into an arrangement with D to receive the 
iron and make the payments when due. Thereupon 
deliveries of iron are stopped. What are the rights 
of the parties? (Harvard, 1906.) 

Arkansas Valley Smelting Co. v. Belden Mining Co. (1888) 
127 U. S. 379, 32 L. ed. 246, 8 Sup. Ct. Rep. 1308, 1 Willis- 
ton Cases, p. 452. 

La Rue v. Groesinger, 84 Cal. 281, 285, 

18 H. L. R. 23. 

Problem 33. A, a builder, entered into a contract 
with B, a landowner, in which A agreed to build a 
house according to certain plans and specifications 
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and B agreed to pay therefor $15,000 in instalments 
as specified portions of the work should be done. 
After the building was half finished, and some in- 
stalments of the price had become due and had been 
paid, B conveyed the land to C and the deed pur- 
ported also to assign to C all B 's rights in the build- 
ing contract. A now applies to you for advice as to 
his rights. Can C enforce the contract against A? 

Suppose C, after A has completed the building on 
his land, refuses to pay the instalments for the work 
done since his purchase. Can A sue C or is his only* 
remedy against B? 

Suppose C refuses to let A complete the contract; 
can A sue for this? Could A, the builder, assign the 
contract to another builder? (Harvard, 1904.) 

British Waggon Co. v. Lea & Co. 5 Q. B. D. 149, 1 Williston 

Cases, p. 448. 
McDonald et al. v. O'Shea et al., 58 Wash. 169, 108 Pac. 

436, Ann. Cas. 1912A, 417. 
Mendenhall v. Davis (Wash.) 100 Pac. 336, 21 L.R.A. 

(N.S.) 1914. 
Johnson v. Vickers, 139 Wis. 145, 120 N. W. 837, 21 L.R.A. 

(N.S.) 359n. 

Problem 34. By a contract A agreed to put up a 
house for B and B agreed to pay $7,000 for it. B 
sold the lot and assigned the contract to C. The 
assignment was total and it was stated in it that C 
alone should be liable to A for the contract price of 
the house. A completed the house. Neither C nor 
B paid A for it. A sues B for the $7,000. Can he re- 
cover? (Chicago, 1911.) 

Problem 35. B bad contracted with S to buy meat 
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for B's hotel for the term of one year at market 
prices on sixty days^ credit for each month's account, 
S agreeing to furnish the meat on these terms. Early 
in the year B received a favorable offer from P to 
buy his (B's) hotel and business. He accepted the 
offer, sold the hotel, and assigned all contracts and 
rights connected with it, including specifically his 
contract with S. On learning that B had sold his 
business, S refused to continue to deliver meat. What 
are P's rights? (Harvard, 1914.) 

Ark. etc. Co. v. Belden, etc. 127 U. S. 379, 32 L. ed. 246, 
8 Sup. Ct. Rep. 1308, 1 Williston Cases, 452. 

La Rue v. Groesinger, 84 Cal. 281, 285, 24 Pae. 42, 82 Am. 
St. Rep. 179. 

Assignability of Contract, 18 H. L. Rev. 23. 

Problem 36. G contracted with K, a cake manu- 
facturer, to supply (at a special price) K with all che 
eggs of a certain quality that K should require for 
manufacturing purposes for one year; and K under- 
took not to purchase eggs from any other merchant 
as long as G should supply them. During the year K 
transferred all his business to P, including this con- 
tract. If G refused to supply any more eggs under 
the contract, could P sue him? (Harvard, 1915.) 
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CHAPTER Vn. 

ACTUAL CONDITIONS, EXPRESS AND TACIT. 

Construction of Terms Qualifying the Duty of Per- 
formance. 

Sec. 1. Conditions Precedent ^nd Warranties. 

Problem 1. Plaintiff covenants that his ship 
should go on a voyage to Cadiz '*with the next wind.'' 
Defendant covenants that *4f the ship goes on the 
intended voyage ' ' and returns to the Downs, he will 
pay so much for the voyage. Is it any defense that 
the ship did not go ^^with the next wind?" 

Suppose the contract read, **if the ship goes with 
the next wind?'* 

Constable v. Cloberie (K. B. 1626), 1 Williston Cases, 676. 

Problem 2. (a) What is a condition precedent? 
(b) What is an express condition as contrasted with 
a condition implied in fact or one implied in law? 

Williston Sales, sees. 186, 187. 
6 R. C. L. 905. 

Problem 3. S agreed to despatch his vessel, Fan- 
nie, to Jamaica, and H agreed to provide a cargo at 
the port, ** provided she arrives by the 25th of June." 
The ship did not reach Jamaica until the 3d of July. 

162 
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Is the defendant bound to furnish the cargo, and lia- 
ble for failing to do so i 

Shadforth v. Higgins (1813) 3 Campbell, 385, 1 Williston 
Cases, 687. 

Suppose the ship is only a day late, and this delay 
would not matter to the shipper, but he wishes to 
get out of his contract. Can he do so ? Suppose an 
hour late, or only five minutes late? 

Problem 4. A chartered to B the ship Swallow, 
'*now at Alexandria.'^ The Swallow did not, in fact, 
arrive at Alexandria until a week later. This delay 
made no difference to B, but as he had changed his 
mind as to the advisability of the business venture, 
he refused to take the vessel. Is he liable to A? 
(Harvard, 1900.) 

Davison v. Von Lingen (1884) 113 U. S. 40, 28 L. ed. 885, 

H. & AV. 302. 
Behn v. Burness (1863) 3 B. & S. 751, K. Cases, p. 654. 
OUive V. Booker, 1 Ex. 416, 2 Williston Cases, 55. 
Wald's Pollock on Contr. p. 655. 
Gladholm v. Hays (C. P. 1841) 2 M. & G. 257, K. Cases, p. 

650. 

Problem 4a. What is a charter party ; and what is 
the difference in effect between (1) a demise of the 
ship to the charterer, and (2) the common kind in 
which the charterer hires the use of the ship, and the 
ship owner contracts to carry the charterer's goods? 

Problem 5. A land contract contained the follow- 
ing stringent provisions: The seller covenants that 
*' after the making of the payments and the full per- 
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1 

f ormance of the covenants to be made and performed 
by the purchaser/' the vendor will, in consideration 
thereof, convey by deed certain real property sit- 
uated in Oregon. The purchaser went into posses- 
sion, made improvements, and paid all the instal- 
ments except the last, but tendered the last payment 
conditionally on the simultaneous delivery of the 
deed. The vendor was not ready to tender a deed 
but sues for the last payment without tender or of- 
fer to convey. Can the vendor do this, and is actual 
payment an express condition precedent to the right 
to a conveyance? 

Eastern Ore. Land Co. v. Moody, 19*8 Fed. 7, 16. 

Loud V. Pomona Land Co. 153 U. S. 564, 580, 38 L. ed. 822, 

829, 14 Sup. Ct. Rep. 928. 
Glock V. Howard, 123 Cal. 1, 55 Pac. 713, 69 Am. St. Rep. 

17, 43 L.R.A. 199. 
Papin V. Goodrich, 103 111. 86. 
Northrup v. Northrup, 6 Cowen (N. Y.) 296, K. Cases, 880, 

H. & W. Cases, 653. 
Wells V. Smith, 2 Edwards Chan. (N. Y.) 78. 
Collins V. Schmidt, 126 Wis. 227, 105 N. W. 671. 
Durham v. Pettce, 8 N. Y. 508, K. Cases, 710. 
(Cp.) Kane v. Hood, 13 Pick. 281, 2 Williston Oases, 45, 

K. Cases, 708. 

Problem. 6. Does an agreement that the defend- 
ant shall pay $1,000 within six months after the bar- 
gain, the plaintiff transferring ten shares of stock; 
and that the defendant shall transfer ten shares of 
stock within six months, the plaintiff paying $1,000, 
make performance or tender of performance within 
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six months by either party, a condition precedent to 
the other's duty to perform on his part? 

(a) Are the conditions express or implied? 

(b) What material differences in result may flow 
from a condition being express rather than implied? 

Callonel v. Briggs (1703) 1 Salk. 112, 2 Williston Cases, 
215, K. Cases, 705. 

Problem 7. Defendant agreed to accept ten shares 
of stock in a company to be organized by the plain- 
tiff, and plaintiff agreed to deliver it as soon as it 
was ready for issue. The defendant agreed to pay 
$1,000 for the said stock on the Ist of November 
next. Can the plaintiff sue on the contract for the 
$1,000 without setting up delivery or tender of stock 
to the defendant? 

Does the phrase **for said stock'' create an express 
condition precedent to the duty to pay ? 

Lock V. Wright (K. B. 1723) 1 Strange, 569, 2 Williston 

Cas. p. 16, Keener 's Cases, 705. 
Thorpe v. Thorpe, 12 Mod. 455, 2 WiUiston 's Cases, p. 7. 
Williston, Sales, sec. 187, p. 229, note 29. 
See note to Pordage v. Cole, 1 Wms. Saund. 319, 2 W. 

Cas. p. 4, n. 
Ashley, Contr. p. 166. 

Problem Ta. Suppose A promises in a deed poll 
to pay B $1,000 on November 5 next, for 10 shares of 
stock, but B makes no promise to deliver the stock. 
Ought this make a stronger case for finding delivery 
or tender of stock to be a condition precedent? 

Lock V. Wright (supra). 
Langdell, see. 33. 
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Problem 8. Action on a policy of fire insurance 
which provided that in case of. loss by fire the insured 
should (1) give immediate notice; (2) make proof of 
loss under oath; and (3) procure a certificate under 
the hands of the minister and church wardens and of 
some reputable householders of the parish, as to their 
belief in the honestv of the claim of the insured. 

(a) Is the procuring of the certificate a condition 
precedent to any right of recovery? (b) Is a strict 
compliance with the condition excused by the un- 
reasonable refusal of the certificate by the minister 
and church wardens and can the insured substitute 
other proof for that called for? 

Worsley v. Wood (K. B. 1796) 6 Term. Rep. 710, 1 Willis- 

ton Cases, 677. 
Audette v. Union, etc. Co. 178 Mass. 113. 
(Cp.) Lang V. Eagle Valley Co. (1896) 12 N. Y. A. D. 39, 

46, 18 N. Y. Sup. 22, Keener 's Cases, p. 703. 
See Welch v. Fire Asso. Phila. 120 Wis. 456 (proofs of 

loss: no forfeiture). 

Problem 9. By the so-called iron-safe clause in a 
fire insurance policy on a stock in trade, the insured 
agreed to keep a set of account books, and the last in- 
ventory of the business, securely locked in a fire- 
proof safe at night, or in some secure place not ex- 
posed to a fire which would destroy the premises. 
'*In event of failure to produce the same, in case of 
loss, this policy shall be deemed null and void and 
no suit or action at law shall be maintained there- 
on. ' ' One night a conflagration approached the plain- 
tiff 's store. He opened the iron safe and took the 
books to his home. But the inventory was lost and 
could not be produced after the fire. Is failure to 
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produce the inventory any defense to an action on 
the policy? 

Liverpool, etc. Ins. Co. v. Kearney, 180 U. S. 132, 45 L. ed. 

460, 21 Sup. Ct. Rep. 326, 1 Williston Cases, 681. 
Com. Fire Ins. Co. v. Jeary (Neb.) 51 L.R.A. 698, 702n. 
German Alliance v. Newbern (Okla.) 106 Pac. 826, 28 

L.R.A.(N.S.) 337n. 
Ashley on Contr. p. 170. 

Problem 9a. Suppose the destruction of the 
papers was due to the negligent failure of the in- 
sured to preserve them as required by the iron safe 
clause. Will his failure to produce them in accord- 
ance with the requirement of the policy preclude any 
recovery thereon? 

Joffe V. Niagara Fire Ins. Co. 116 Md. 155, 81 Atl. 281, 51 
L.RA.(N.S.) 1047, 1060. 

Problem 9b. May courts of law or equity refuse 
the enforcement of express conditions, when they are 
harsh, unfair, and not necessary for the protection 
of the promisor? 

Ashley on Contr. 170. 
R. C. L. 906. 

Problem 10. In an application for life insurance, 
plaintiff stated in answer to one of the questions in 
a medical examination of the insured that none of his 
brothers were dead. It appeared that one of the 
brothers of the insured had died four years prior to 
the date of application, but there was no evidence 
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tending to show that the insured knew of his broth- 
er's death. The company contends that as the in- 
sured signed the application which stated **I hereby 
declare and warrant that the answers to the above 
questions are true ' ' and that as they formed the basis 
for the contract of insurance, the policy is not en- 
forceable. 

(a) Was the untrue statement a representation 
or a warranty, i. e., an express condition precedent 
to any binding contract or obligation? 

(b) Does *Hrue" mean here, true in fact or hon- 
est? 

(c) Distinguish representation, condition prece- 
dent and warranty in a charter party or insurance 
policy. 

Would mere misrepresentation, unless material, 
avoid the policy? 

Globe Mutual L. Ins. Assn. v. Wagner, 188 111. 133, 58 N. 
E. 970, 80 A. S. R. 169, 52 L.R.A. 649, 1 Williston Cases, 
685. 

See Rappond v. Dwyer (Tex.) 11 L.R.A.(N.S.) 981, note 
When may statements be regarded as representations, 
though expressly denominated in the policy or applica- 
tion as warranties ? 

(Cp.) 15L.R.A.(N.S.) 1277. 

On the different senses of ** warranty ,' ' see Costigan, Per- 
formance of Contr. p. 30. 

Williston, Sales, sec. 181. 

Problem 11. Action for charges for extra work 
under a building contract which was to be completed 
to the reasonable satisfaction of the defendant's 
architect. Final payment for the work was to be 
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made within two months after receiving a certificate 
of the architect that the whole building had been 
completed to his satisfaction. The architect had ap- 
proved of the plaintiff's charges, but it did not ap- 
pear that he had given his certificate of satisfaction 
as to the mode in* which the work had been done. Is 
producing such a certificate a condition precedent to 
an action for the contract price ? 

Morgan v. Birnie (C. P. 1833) 9 Bing. 672, 1 Williston 

Cases, 688. 
6 R. C. L. 961. 

On the necessity of pleading sufficient excuse for 
nonproduction of architect's or engineer's certificate 
made a condition precedent to right to require pay- 
ment, see — 

Hart V. Carsely Mfg. Co. 221 111. 444, 5 Ann. Cas. 720. 

1 Williston Cases, 690, n. 

Bait. & Ohio Ry. Co. v. Scholes, 56 A. S. R. 312, note. 

Problem 12. B, a builder, undertook to do certain 
alterations in defendant's building, to the satisfac- 
tion of defendant 's architect, and no payment was to 
be considered due unless upon production of the arch- 
itect 's certificate. B completes his work properly, 
but the architect, unfairly and in collusion with the 
owner, and by his procurement, refuses to give B a 
certificate for the balance which is due for his work. 
Does this dispense with the express requirement of 
the contract, and why? 

Batterbury v. Vyse (Exch. 1863) 2 H. & N. 42, 1 Williston 
Cases, 694, Keener 's Cases, 683. 
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Problem 13. Ayres agreed with Watson to do 
certain construction work of roads, drains and cul- 
verts, according to plans and specifications, to the 
satisfaction of an engineer. He was to be paid upon 
production of the certificate of the surveyor of the 
defendant that he had duly completed the work to 
his satisfaction, and to the satisfaction of the en- 
gineer. Ayres sues for the price, and attempts to 
excuse failure to produce the certificate on the 
ground that the surveyor had *Svrongfully and im- 
properly'' refused to issue it. No collusion or fraud 
was charged. If the plaintiff can prove that he has 
done everything to entitle him to a certificate, can 
he recover anything for his work ? 

Clark V. Watson (C. P. 186^) 18 C. B. (N. S.) 278, 1 Willis- 
ton Cases, 691, Keener 's Cases, 686. 
Chism V. Schipper (1888) 51 N. J. L. 1, K. Cases, p. 692. 

Problem 13a. Suppose it had been alleged that 
the surveyor denied the certificate capriciously and 
arbitrarily, and refused to exercise an honest judg- 
ment on the work, would that have been sufficient ex- 
cuse? 

Edwards v. Hartshorn, 72 Kan. 19, 82 Pac. 520, 1 L.R.A. 

(N.S.) 1050. 
Williston, Sales, see. 177, p. 215. 
3 Page on Contr. sec. 1467. 
Coplew V. Durand, 153 Cal. 278, 16 L.R.A.(N.S.) 791. 

Problem 14. Nolan contracted to do the mason 
work in the erection of a building, for the sum of 
$11,000, to be paid in instalments as the work pro- 
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grossed. The work was to be performed to the satis- 
faction of M, an architect, and his certificate of sat- 
isfaction was to be obtained before any payment 
could be demanded. The owner claimed that the 
work was imperfect and the architect refused a final 
certificate. But Nolan claimed that he had fully per- 
formed, and sues to recover the last instalment. The 
trial court found that Nolan had fairly and substan- 
tially completed the mason work in good faith, but 
that there were trivial defects, for which a deduction 
of $200 should be made. Should Nolan recover the 
last instalment of $2,700, less the $200; or, is he 
barred from recovering anything by failure to get 
the architect's certificate, which the court found was 
honestly but unreasonably refused? 

Nolan v. Whitney (1882) 88 N. Y. 648, 1 Williston Cases, 
701, Keener 's Cases, 689. 

Problem 14a. What would have been the deci- 
sion of the Court in case of his wilful or careless de- 
parture, deviation or omission from the contract re- 
quirements? 

Easthampton, etc. Co. v. Worthington (1906) 186 N. Y. 
407, 412. 

Problem 14b. What difference is there in cases 
of substantial performance of a building contract 
whether or not there is an express condition prece- 
dent requiring the certificate of the architect? Has 
the doctrine of substantial performance any applica- 
tion to cases where an architect's certificate is a con- 
dition precedent to the liability of the owner? 
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Costigan, Performance of Contr. p. 43. 

Pope V. King, 108 Md. 37, 69 Atl. 417, 16 L.R.A.(N.S.) 489. 

Problem 15. Will full or substantial performance 
of a construction contract excuse the failure to se- 
cure the architect's or engineer's certificate as re- 
quired by the contract? 

Is the owner entitled to completion according to 
the trained professional judgment of the architect, 
who is able to speak from a direct supervision of the 
work as it progressed, or only to completion accord- 
ing to th'e opinion of a jury under the imperfect con- 
ditions of a trial, and the inability to produce things 
as they actually are? 

Bush V. Jones, 144 Fed. 942, 6 L.R.A.(N.S.) 774, 779 note. 

Problem 16. A agreed to buy and B agreed to sell 
certain furniture **at such price as C shall fix." Af- 
ter the contract, but before delivery of the furniture 
or the fixing of the price, C died. What are the 
rights of the parties? Suppose the furniture had 
been delivered before C's death? (Harvard, 1904.) 

Thurnel] v. Balbirnie, 2 M. & W. 786, 1 Williston Cases, p. 

703, K. Cases, p. 700. 
Williston, Sales, sec. 175. 
Elberton Hdwe. Co. v. Hawes, 122 Ga. 858, 865, 50 S. E. 

964. 

Suppose defendant 's valuer C neglects or refuses 
to value the goods? Suppose A will not permit the 
valuer to act? 

See Brock v. Ins. Co. 102 Mich. 583, 26 L.K.A. 623. 
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Problem 17. Action by H who contracted to es- 
tablish a heating system in defendant's mill which 
should raise the temperature to 70 degrees in the 
coldest weather. The price was to be paid upon its 
satisfactory completion: **In the event of the system 
proving satisfactory and conforming to all the re- 
quirements, the price is to be paid after such ac- 
knowledgment has been made by the owner or the 
work demonstrated.'' 

(a) Is the owner's acknowledgment of personal 
satisfaction a condition precedent to the recovery of 
the price under the language used here ? 

(b) Was the plaintiff bound to make the system 
satisfactory to defendant, and is evidence on that 
point immaterial ? 

Hawkins v. Graham' 149 Mass. 284, 11 N. E. 312, 14 Am. 

St. Rep. 422, 1 W. Cas. 709. 
Adams Radiator Works v. Schnader, 155 Pa. St. 394, 26 

Atl. 745, 35 A. S. R. 893. 
"Williston, Sales, sec. 191, p. 240. 

Problem 18. Suppose wood work of a house is to 
be polished, stained and rubbed to the entire satis- 
faction of N, the owner, in the best workmanlike 
manner. The evidence as to the work conflicts, but 
the jury finds a verdict for the plaintiff. Is the de- 
fendant's unreasonable and arbitrary dissatisfaction 
with the work any defense ? ' Is an honest expression 
all that is required? Can defendant defeat a just 
claim by . arbitrarily and unreasonably saying he is 
not satisfied? 
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DoU V. Noble, 116 N. Y. 230, 22 N. E. 406, 15 Am. St. Rep. 

398, 5 L.R.A. 554, 1 Will. Cas. 713. 
Gerrisch v. Herold, 82 N. J. L. 605, 83 Atl. 892, Ann. Cas. 

1913D, p. 627. 
9 Cyc. 618. 

Problem 18a. You order a suit of clothes to be 
made to your satisfaction. In your opinion the 
clothes do not fit and are unsatisfactory, so you re- 
fuse to accept them. The tailor sues you and at the 
trial produces the clothes and requests that you try 
them on in the presence of the court and jury. He 
calls several tailors as experts who testify that with 
some slight alterations, easily made, the suit would 
be a good fit. The tailor was at all times willing to 
make any needed alterations to make the suit fit. 
Ai'e you, the defendant, liabl-^ if the clothes were 
such that you ought reasonably to have been satisfied 
with them, or may you capriciously and unreason- 
ably refuse them? How far may the actual existence 
of dissatisfaction on your part be inquired into? Is 
it for the jury to say whether the dissatisfaction did 
in fact exist or whether it was a mere pretext? 

Brown v. Foster (1893) 113 Mass. 136, 18 Am. Rep. 463, 

K. Cases, p. 672, H. & W. 621. 
Duplex Safety Boiler Co. v. Garden, 101 N. Y. 387, 4 N. K 

749, 54 Am. Rep. 709, K. C. p. 675. 
Williston Sales, sec. 191, pp. 239, 240. 
Wald, Pollock, Contract, p. 51, note 59. 
6 R. C. L. 952. 
79 Am. St. Rep. 774. 

Problem 18b. Ames contracted to build a flying 
machine for Beale, According to the terms of the 
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contract, Beale was under no obligation to take the 
machine unless it ** worked to his entire satisfac- 
tion/' Ames built and offered a machine, which 
Beale rejected as unsatisfactory. Ames sues Beale 
for breach of contract, claiming: (a) that the ma- 
chine would satisfy an ordinarily reasonable man; 
(b) that Beale really is satisfied. Can he recover on 
proving either of these contentions? (Chicago, 
1911.) 

Problem 19. The plaintiff sues for work done and 
material furnished under a written contract for the 
alteration of certain boilers, which were to be paid 
for only when defendants ^'were satisfied that the 
boilers as changed were a success. '' The defendants 
continued to use the boilers without complaint, but 
now set up the plea that they were not satisfied. 

Where the object of the contract is not to gratify 
taste or individual preference, must defendant ac- 
cept what reasonably ought to satisfy him on 
grounds of fitness and utility ? 

Duplex Safety Boiler Co. v. Garden, et al. 101 N. Y. 387, 
4 N. E. 749, 54 Am. Rep. 709, K. Cas. p. 675. 

Problem 20. A promised to make a book case ac- 
cording to specifications and in a manner satisfactory 
to B in every particular. In consideration thereof B 
promised to pay A $100. The book case was made 
according to specifications. It ought to have satis- 
fied B, but he was honestly though unreasonably dis- 
satisfied. What are the rights of the parties ? (Har- 
vard, 1902.) 

DoU V. Noble, 116 N. Y. 230, 5 L.R.A. 554, 1 W. Cases, 713. 
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20 Harv. Law Rev. 572, 558. 
6 R. C. L. 952. 

Gerisch v. Herold, 82 N. J. L. 605, 83 Atl. 892, Ann. Cas. 
1913D, 627. 

Problem 21. A and B made an agreement by 
which B was to paint a portrait for A, the price to 
be $1,800. The contract provided that no part of 
the price should be payable imtil A was entirely sat- 
isfied with the portrait and that his own admission 
of satisfaction should be the sole test of his satisf acr 
tion. B painted the portrait. A refused to receive 
it and did not admit that he was satisfied. B sues for 
the price. Can he recover by proving that A really 
is satisfied? (Harvard, 1909.) 

Pennington v.. Howland, 21 R. I, 65, 41 Atl. 891, 79 Am. 

St. Rep. 774. 
Baltimore, etc. R. Co. v. Brydon, 65 Md. 215, 3 Atl. 306, 57 

Am. Rep. 318. 
6 R. C. L. 953. 
Ann. Cas. 1913D, 627, note. 
Wald 's Poll. pp. 51, 59. 

Problem 22. A made a compromise with B of a 
disputed claim. By the terms of the compromise B 
promised to pay A ten thousand dollars as soon as he 
was able to do so. Five years later A sued B on this 
promise and offered proof that B had for four years 
been in receipt of a salary of $15,000 a year. It fur- 
ther appeared in evidence that B had no family de- 
pendent upon him for support, that his mode of life 
was extravagant, that he lost large sums gambling, 
that he had never accumulated more than three thou- 
sand dollars, and that his assets at the time the ac- 
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tion was brought were less than that amount. What 
judgment should be entered in the action? (Har- 
vard, 19050 

(See next problem.) 

Problem 23. A and B had a dispute in regard to a 
liability alleged to be due from A to B. In return for 
a release under seal executed by B to A, A promised 
to pay B $5,000 when able to do so. A was at the 
time in receipt of an income of $2,000 a year and had 
very little property. Shortly thereafter his income 
increased to $10,000 a year, and so continued for ten 
years. Though an unmarried man A so nearly spent 
his income that at no time during this period did he 
have $5,000. What are B's rights at the expiration 
of the ten years? (Harvard, 1908.) 

Work V. Beach (1891) 53 Hun, 7, 13 N. Y. Supp. 678, 1 

Will. Cases, p. 715. 
Van Buskirk v. Kuhns, 164 Cal. 472, 129 Pac. 587, 44 

L.R.A.(N.S.) 710, Ann. Cas. 1914B, 932. 
Benton v. Benton, 78 Kan. 366, 97 Pac. 378, 27 L.R.A. 

(N.S.) 300 note. 
Wald ^s Poll. p. 52n. 

Problem 24. X made R the following promises for 
sufficient consideration, 

(a) To pay R $100 *'as soon as I shall be able.'' 

(b) To pay R $250 **when convenient or .busi- 
ness picks up/' 

(c) To pay R $75 **as soon as possible." 

(d) To pay R $30 *^as soon as practicable." 

In suing on these several promises, R proves that 
X has friends who would lend X the money to pay 

12 
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R, but that X refuses to borrow, and has made no 
payments. That being all the proof, on what, if any 
of the promises may R recover? (N. W. Uni., 1913.) 
Did the parties intend that no part of the debt 
should ever become payable, even to the extent of 
the debtor's ability to pay, unless he should for a mo- 
ment be able to pay the entire amount at once? Or 
did they intend that he should pay within a reason^ 
able time, within which he could save or raise the 
money by reasonable care and effort? 

Work V. Beach (1891) 13 N. Y. Supp. 678, 1 W. Cas. 719, n. 
(Cp.) Benton v. Benton, 78 Kan. 366, 97 Pae. 378, 27 L.R.A. 

(N.S.) 300, n. 
Van Buskirk v. Kuhns, 164 Cal. 472, 129 Pac. 587, Ann. 

Cas. 1914B, 932, 44 L.R.A.(N.S.) 710. 

Sec. 2. Conditions Subsequent. 

Problem 25. Plaintiff sold defendant a quantity 
of sperm oil and a note was given for the price of the 
oil at 60c per gallon and another note upon which 
present suit is brought was given for a bonus of 25c. 
per gallon, but **on the condition that if a greater 
quantity of sperm oil should arrive in whaling ves- 
sels at Nantucket on or between the first of April and 
the first of October than arrived within the same time 
last year, then the note for the bonus to be void.'' 
Was this a condition precedent or a condition subse- 
quent? Was the burden of proving the arrival with- 
in the time on the defendant? 

Gray v. Gardner, 17 Mass. 188, 2 Willistoii Cusi?s, p. 721. 
Ashley on Contracts, pp. 215, 218. 
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Problem 26. A agrees to sell B goods on August 
1st, subject to a proviso that if war is declared be- 
fore that date, the contract shall thereby be termi- 
nated. Is this a condition subsequent? Is not the 
legal effect the same, except perhaps for purposes 
of pleading and proof, if A agrees to sell and B agrees 
to buy goods on August 1st if war hac not been pre- 
viously declared? 

Williston Sales, sec. 8. 
79 A. S. R. 741, 747, note. 

Problem 27. A covenants to pay B $100 per an- 
num for ten years provided B does not use tobacco 
during that time. Is B's use of tobacco a condition 
subsequent entitling A to be discharged from his ob- 
ligation to pay the annuity or is the non-use a condi- 
tion precedent? As to past due yearly payments, is 
not the use of tobacco a condition subsequent which 
cuts short the right of action for such earlier pay- 
ments ? Is not abstaining each year an implied con- 
dition precedent to the right to recover the instal- 
ment for that year? 

Harriman's Contracts, 2d ed. see. 305. 
Costigan 's Performance of Contracts, p. 16. 

Problem 28. A sells a cow to B as a Jersey cow 
for $100 and agrees that B may return the cow if she 
is not a Jersey. Is this a condition subsequent? 

Costigan 's Performance of Contracts, p. 18. 
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Problem 29. A and B executed a bond as follows: 

Know All Men by These Presents, that we, A and 
B, are held and firmly bound to C in the sum of Five 
Hundred ($500.00) Dollars for the payment of which 
we do bind ourselves by these presents. 

The condition of the within obligation is such that 
if the above bounden A shall pay or cause to be paid 
the sum of Five Hundred ($500.00) dollars with legal 
interest, etc., on or before the first day of January 
then this obligation to be void and of no effect ; other- 
wise to be and to remain in full force. 

Is the burden of establishing the defeasance on the 
defendant? Is the bond prima facie evidence of the 
debt of B? 

Costigan's Performance of Contracts, p. 24, note 36. 
5 Cyc. 826. 

Problem 30. A fire insurance policy provides, 
among its many conditions, that **no liability shall 
exist under this policy for loss or damage in or on 
vacant or unoccupied buildings, unless consent for 
such vacancy be endorsed hereon." Has the plain- 
tiff in a suit on the policy the burden of proving that 
the building was occupied or must the defendant 
company prove that it was burned while it was un- 
occupied ? 

Moody V. Ins. Co. 52 Ohio St. 12, 1 Williston Cases, p. 723. 
Ashley, Contracts, p. 219 ; 19 Cyc. 936. 

Problem 31. A fire insurance policy contained a 
condition that unless suit be commenced within the 
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term of 12 months next after any loss or damage 
should occur, the lapse of time should be taken as 
conclusive against the validity of the claim and no 
suit for the recovery of any such claim should be sus- 
tained. It was set up as an excuse for not commenc- 
ing the suit within 12 months that the Civil War pre- 
vented the bringing of suit as the plaintiff was a 
resident of Mississippi and the defendant of Con- 
necticut. Does the fact that public war made suit 
impossible render this condition void? Is this a true 
condition subsequent ? 

Semmes v. Hartford, 13 Wall. 158, 20 L. ed. 490, 2 Willis- 
ton Cases, p. 725; K. Cases, p. 826. 

Costigan's Performance of Contracts, pp. 12-26. 

Compare Klein v. Insurance Company, 104 U. S. 88, 26 L. 
ed. 662. 

Problem 32. **An uncle (U) gives his nephew 
(N) an instrument under seal in which he promises 
to give N a thousand dollars a year for four years for 
his expenses while studying at X college, and $5,000 
more if N, within four years, graduates from said col- 
lege, provided that if N does not take all the courses 
offered by Professor Y, nothing shall be paid. N at- 
tends the college four years and completes all the 
work for his degree, but is unable to receive it at the 
end of his fourth year because of illness and becomes 
entitled to receive it on the first occasion when de- 
grees are conferred thereafter. Professor Y leaves 
the college at the end of N's first year, before N has 
taken any of the courses offered by him. U having 
paid one year's allowance only, how much, if any- 
thing, is N entitled to recover?'' (N. W. 1915.) 
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Costigan, Perf. Contr. p. 16. 



Sec. 3. Inherent or Tacit Conditions; Qualifications 
Implied in Fact from the Necessity or Nature of 
the Case. 
Problem 33. The defendant sold and assigned to 
the plaintiff certain dividends, etc., which were pay- 
able during the defendant's life. Defendant cove- 
nanted with plaintiff that he would appear at an In- 
surance Company 's ofl&ce in London to enable plain- 
tiff to insure defendant's life and that he would do 
nothing to vitiate any policy of life insurance to be 
effected on his life. A policy was taken out subject 
to a condition that the insured should not go out of 
Europe; but defendant went to Canada. Action is 
brought on defendant's covenant and a demurrer is 
interposed that notice of the insurance on those con- 
ditions was not given. If defendant could not find 
out the terms of policy without a good deal of trouble 
and plaintiff knew them, is there a condition implied 
in fact that notice of the terms, etc., should be given 
defendant? Is defendant's duty conditional upon 
notice which must be alleged and proved? What is 
the rule as to the implication of a condition of notice? 

Vyse v. Wakefield (Exeh. 1840) 6 M. & W. 442, 2 W. 

Cases, 131, 140, n. K. Cases, 663. 
Phoenix Ins. Co. v. Doster, 106 U. S. 30, 27 L. ed. 65, 1 

Sup. Ct. Rep. 18. 
Williston Sales, sec. 457, pp. 783-785. 

Problem 34. Is a landlord who covenants to re- 
pair the walls and roof or the drains and sewers upon 
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the leased premises liable for failure to repair ac- 
cording to his covenant unless he has notice of the 
need of repairs? If leave to enter is reserved in the 
lease and he has means of notice of the need for re- 
pairs will a condition as to notice nevertheless be im- 
plied? 

Makin v. Watkinson (1870) L. R. 6 Exch. 25, 2 W. Cases, 

p. 140. 
Hugall V. McLean, 53 L. T. R. 94, 2 W. Cases, p. 145. 
See 3 B. R. C. 352 note. 
(Cp.) Hayden v. Bradley, 5 Pick. 395, W. Cases, p. 146, K. 

Cases, 668. 

Problem 35. A lessee covenanted to keep the de- 
mised buildings in good repair, the lessor ''finding, 
allowing, and assigning timber sufficient for such rep- 
arations during the said term," to be cut and car- 
ried by the lessee. Can the lessee defend an action 
for failure to repair by a plea that the lessor did not 
find, allow or assign timber sufficient for such re- 
pairs? Is the furnishing of the timber by the plain- 
tiff a condition precedent, i. e., a qualification of the 
covenant of the lessee, or merely a covenant on the 
part of the lessor ? 

Thomas v. Cadwallader (C. P. 1744) Willes, 496, 2 W. 

Cases, 18, K. Cases, 640. 
Coombe v. Greene, (1843 Exch.) 11 M. & W. 480, 1 W. 

Cases, 707. 
CaldweU v. Blake, 6 Gray, 402, 2 W. Cas. 125, K. Cases, 

642. 
Ashley, Contr. 177, 178, 196. 

Problem 36. Contract by A and B for sale and 
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delivery of 15 bales of cotton to be chosen by B out 
of 17 bales owned by A. B declares that he was 
ready to pay the price, but A has not delivered. 
What else should he allege? 

Raynay & Alexander (K. B. 1605) Telv. 76, K. Cases, p. 

339. 
Armitage v. Insole (1850) 14 Q. B. 728, K. Cases, 661. 

Problem 37. Defendant agreed to engage and em- 
ploy the plaintiff as their representative salesman 
for a period of 4 years. Before the expiration of that 
time, the defendant refused to give him any work to 
do as their representative salesman though willing 
to pay the agreed wages to the plaintiff. He sought 
other employment and brought an action for dam- 
ages for ceasing to employ him. Is it the duty of the 
employer to provide the employee with work during 
the term of employment? Does it make any differ- 
ence in the construction of the terms ** engage and 
employ'' in case the. reputation and skill of the em- 
ployee will suffer detriment if he is excluded from 
active work for a considerable time, as in case of an 
actor, designer, or baseball star ? 

Turner v. Sawdon (1901) 2 K. B. 653, 2 B. R. C. 751, 758 

note, 2 W. Cases, pp. 323, 324. 
Sigmon v. Goldstone (1906) 101 N. Y. Supp. 984. 

Compare cases where the compensation of the em- 
ployee depends upon the quantity of work per- 
formed, as in case of a traveling salesman who is to 
be paid by commission on the goods sold by him. Is 
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there an implied promise to furnish him samples and 
goods to be sold here ? 

Turner v. Goldsmith (1891) 1 Q. B. 544, 2 W. Cases, p. 323. 
See note to White v. Lumiere Co. 6 L.R.A.(N.S.) 807. 



CHAPTER VnX 

CONDITIONS IMPLIED IN LAW, CONSTRUC- 
TIVE OR FICTITIOUS. 

Dependency of the Duty to Perform upon Reciprocal Perform- 
ance, and the Effect of Plaintiff's Failure to Perform, as an 
Excuse. 

Sec. 1. Performances Concurrently Due as Concur- 
rent Conditions. 

Problem 1. A signed and delivered to B the fol- 
lowing agreement: '* Received of B $100 on account 
of guns shipped by us, as per invoice, and now in 
bonded warehouse, which guns we promise to deliver 
to B on June 1, or at such time as he shall order, pre- 
vious to that date, on payment of the balance of in- 
voice, with freight charges and interest." 

B paid the $100 and agreed orally to receive the 
guns on or before June 1st. A never delivered or 
offered to deliver the guns to B and B never paid or 
offered to pay the amount due for the guns until 
after June 1 when A requested B to take and pay for 
the guns, but he refused to do so, whereupon A sold 
them. 

(a) Can A sue B for refusal to take and pay for 
the guns? 

(b) Can B sue A to recover the $100 paid as a de- 
posit ? 

186 
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(c) What are the rights of the parties, if neither 
buyer nor seller tenders performance at the time ap- 
pointed for completion of the sale? 

Hapgood V. Shaw, 105 Mass. 276. 
11 Cent. Dig. Contr. sec. 1234. 
17 Dec. Dig. Sales, sec. 153. 

Problem la. Executory contract between Ames 
and Beale, for the purchase and sale of specific prop- 
erty, performance on both sides to take place three 
months from date, (a) On the day set for perfoim- 
ance, neither does anything; (b) on the day set, 
Ames tenders and Beale refuses to accept or per- 
form; (c) two weeks after the date set (neither hav- 
ing up to that time made any tender) Ames tenders 
and Beale refuses to perform. In each case, what 
are the rights of the parties? (Chicago, 1912.) 

Problem lb. X and A entered into a contract for 
the building of a house by X for A, the contract pro- 
viding that within 30 days each should give the other 
security for the performance of the contract on his 
part. Neither party gave the required security 
within the 30 days, and X now refuses to build the 
house. Has A a cause of action against X or not, and 
why? (Harvard, 1876.) 

Kingston v. Preston (K. B. 1773) 2 Doug. 689, 2 Williston 

Cases, 22, Keener 's Cases, 724. 
Pordage v. Cole, note. Rule 5, 2 W. Cas. p. 4, n. 
Costigan, Perf. Contr. p. 76. 

Problem 2. The defendant L agreed with the 
plaintiff M to deliver a certain number of bushels 
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of wheat to the plaintiff at Shardlow, within one 
month from the date of the contract, at so much per 
bushel. No time was expressly stated for the plain- 
tiff to pay the price. Plaintiff sues for non-delivery 
of the wheat, without alleging tender of the price or 
that he was ready to have paid for it on delivery. It 
was argued by the plaintiff on demurrer that (1) the 
first act was to be done by the defendant, viz., carry- 
ing the wheat to Shardlow; (2) that if the plaintiff 
was not ready to receive or pay for the wheat, that 
was a matter of defense for the' defendant to plead. 
Was defendant bound to deliver the goods without 
a tender of the price by the plaintiff? Why not? 
Is it sufficient if the buyer was ready to pay, without 
formal tender? Must this be pleaded and proved by 
plaintiff ? 

Morton v. Lamb (K. B. 1797) 7 Term. Rep. 125, 2 Willis- 

ton Cases, 37, Keener 's Cases, 728. 
Callonel v. Briggs (N. P. 1703) 1 Salk. 112, 2 Williston 

Cases, 15. 
Rawson v. Johnson (K. B. 1801) 1 East, 203, Keener 's 

Cases, 1731. 
Williston, Sales, pp. 770, 771, 773, 806. 
6 R. C. L. 948, 949. 

Problem 2a. A agreed to furnish straw to B at the 
rate of one load per week for one year at $5 per load. 
Upon the first load's being delivered, B refused to 
pay for it, claiming that the straw was not to be paid 
for till it was all delivered. A claimed that each load 
was to be paid for on delivery; and accordingly A 
furnished no more straw. What are the rights of the 
parties respectively, and why ? (Harvard, 1883.) 
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Withers v. Reynolds (1831) 2 Barn. & Ad. 882, 2 W. Cas. 
43. 

Problem 3. Action for the price of stock. Plain- 
tiff contracted to sell bank stock to the defendant 
on or before November 19, 1695. Defendant cove- 
nanted with plaintiff to accept the stock on 3 days' 
notice and pay $5,000 for it. Plaintiff alleges that 
the bank stock was transferable only at the office of 
the bank and that he gave three days ' notice and at- 
tended at the bank on the 19th, but that the defend- 
ant did not come to accept the stock. 

(a) Is readiness and willingness on the part of 
the plaintiff sufficient, without a formal tender of the 
stock, where performance is to be at some bank or 
other place fixed by the contract, and the buyer is 
not present at the agreed place ? 

Shales v. Seignoret (K. B. 1699) 1 Lord Raymond, 440, 2 

Williston Cases, 182. 
Catlin V. Jones, 48 Ore. 158, 85 Pac. 515, 2 L.R.A.(N.S.) 

529, note. 
6 R. C. L. 948, 949. 

(b) Should the plaintiff have sued for non-ac- 
ceptance of the stock by the defendant rather than 
for the price? 

See notes, 17 L.R.A.(N.S.) 808, 26 L.R.A.(N.S.) 248, 51 
L.R.A.(N.S.) 735, 738, 760. 

Problem 3a. A sues B in assumpsit, alleging that 
A and B made a contract in January, 1898, whereby 
A agreed to buy and B agreed to sell 100 shares of 
stock of the First National Bank for $200 a share, 
the shares to be transferred to A at the bank, on or 
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< 

before March 1, 1898. The declaration further al- 
leges that A has always been ready and willing to 
receive the stock, and went to the bank on March 1st 
to receive it ; but that B has never transferred any of 
the stock to A. B demurs. Should the demurrer be 
sustained? (Northwestern, 1898.) 

Shales v. Seignoret, supra, 3, 2 W. Cas. 182. 

Problem 4. Action by the vendor K for $250, be- 
ing the last instalment due on a land contract, **the 
deed to be executed at the completing of the last 
payment. '' Plaintiff did not show tender of any deed 
of the land, but alleges merely readiness to execute 
a deed upon performance by the defendant. Can 
plaintiff recover without tendering delivery of the 
deed? 

Kane v. Hood, 13 Pick. (Mass.) 281, 2 Williston Cases, 45. 

Goodison v. Nunn (K. B. 1792) 4 Term. Rep. 761, 2 Willis- 
ton Cases, 33. 

Glazebrook v. Woodrow (K. B. 1799) 9 Term. Rep. 366, 
Keener ^s Cases, 739. 

Dela. Trust Co. v. Calm, 195 N. Y. 237. 

Hill V. Grigsby, 35 Cal. 656. 

Bank of Columbia v. Hagner, 1 Pet. (U. S.) 455, 7 L. ed. 
219. 

Problem 5. Suppose a land contract reads : * * The 
vendor will, after full payment and within a reason- 
able time after demand, execute and deliver a deed.*^ 
Must a deed be tendered or delivered before action 
is brought for the unpaid balance of the purchase 
price. 
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Eastern Ore. Land Co. v. Moody, 198 Fed. 7. 

Loud V. Pomona Land Co. 153 U. S. 564, 38 L. ed. 822, 14 

Sup. Ct. Rep. 928. 
Shenners v. Pritchard, 104 Wis. 287, 292. 
Ink V. Rohrig (S. D. 1909) 122 N. W. 594. 
Northrup v. Northrup, 6 Cowen (N. Y.) 296, H. & W. 

Cases, 653, Keener 's Cases, 880. 

Problem 6. Plaintiff contracted to execute a deed 
of a parcel of land *'upon the express condition that 
the buyer shall well and faithfully perform the 
covenants on his part/' The buyer covenanted to 
pay the purchase price in five equal annual pay- 
ments, with interest thereon. The buyer has de- 
faulted in all the payments, and the plaintiff sues to 
recover the whole amount of principal and. interest. 

(a) Can the plaintiff recover the entire price 
without tender of a deed of conveyance of the land ? 

(b) Did not plaintiff have a right to sue for each 
instalment as it fell due, without tender? 

(c) How can covenants become dependent which 
before were independent? 

(d) Does the fact that the seller's duty is ex- 
pressly dependent upon a condition precedent, to wit, 
payment, prevent the buyer's duty from being im- 
pliedly dependent on a tender of the deed when the 
time for completion has arrived ? 

(e) Could the buyer enforce the contract against 
the seller upon tender of the entire price, under these 
circumstances ? 

Beecher v. Conradt, 13 N. Y. 108, 64 Am. Dec. 534, 2 Wil- 

liston Cases, 150, 152, note. Keener 's Cases, 883. 
Glenn v. RosSler, 156 N. Y. 161. 
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Hill V. Grigsby, 35 Cal. 656. 

Sheeran v. Moses, 84 111. 448, Keener 'a Cases, p. 889. 

9 Cyc. 642. 

39 Cyc. 1305-1308, 1537. 

Waldos Pollock on Contr. p. 323 (8). 

6 L.R.A. 591, n. 

Problem 7. Debt bv A vs. X on a bond conditioned 
to be valid if X paid A $5,000 on June 1. The bond 
was in fact executed in exchange for a covenant by 
A to convev a certain estate to X on June 1, but the 
bond made no mention of the covenant, and the cove- 
nant contained no reference to the purchase price. 
By custom the grantee was to prepare the deed of 
conveyance. May 25 A informed X that he should 
not make the conveyance. X sues May 31, not hav- 
ing prepared the deed of conveyance. A sues X June 
2, without having tendered any conveyance of the 
estate. By what mode of pleading, if by any, can 
either or both of these actions be defeated? (Har- 
vard, 1899.) 

Hunt V. Livermore (Mass. 1828) 5 Pick. 395, 2 Williston 
Cases, pp. 147, 150, n, Keener 's Cases, 911. 

Laird v. Pirn (Exch. 1841) 7 M. & W. 474, 2 Williston 
Cases, p. 188. 

Williston, Sales, pp. 881, 882. 

Problem 8. A and B entered into a contract in 
which A agreed to deliver possession of Blackacre 
to B at once and to transfer the title on payment of 
the last instalment of the price. B agreed to pay 
five annual instalments of $1,000 each. B was given 
possession and paid one instalment of the price when 
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due, but shortly thereafter left the premises. A then 
resumed possession and after all the instalments 
were due, brought action for them, declaring for each 
unpaid instalment in a separate count. Supposing 
(a) that A has made a conditional tender of the deed 
of Blackacre at the time when the last instalment 
was due, and (b) that he has made no tender. What 
are A's rights? 

Would it make any difference if A had refused to 
go into possession of Blackacre when B left it? 
(Harvard, 1904.) 



Beeoher v. Conradt, 13 N. Y. 108, 2 Williston Cases, p. 150. 

Tufts V. D^\rcambal, 85 Mich. i85, 48 N. W. 497, 12 L.R.A. 
446, 24 Am. St. Rep. 79, 3 L.R.A. 785. Retaking pos- 
session for default does not rescind contract. 

Brixeu v. Jorgensen, 28 Utah, 290, 107 Am. St. Rep. 720, 
724. 



Problem 9. A agreed to sell B a piece of land and 
B agreed to pay the price in five equal annual instal- 
ments. Of these payments the first was made at the 
time of the contract and B was given possession. A 
agreed to give B a deed on the payment of the last 
instalment. B made two payments but no more. 
After the last instalment has become due A seeks 
your advice as to his rights. (Harvard, 1902.) 

* Beecher v. Conradt, 13 N. T. 108, 2 Wilhston Cases, p. 150, 

6 L.R.A. 591, note. 
13 
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Problem 10. Contract for the sale of land for a 
store by plaintiff to defendant for $1,600, payable in 
annual instalments. Plaintiff agreed that defendant 
should have possession on the payment of the first 
instalment. Plaintiff agreed that upon receiving the 
sum of $800 at the times specified he would execute a 
deed of the property; the defendant to give at the 
same time a bond and mortgage on the property for 
the unpaid balance of the price. Plaintiff was to 
give defendant a right of way to the back of the store, 
to be erected on the property, over his adjoining land. 
At the time of suit over $800 was due. The plaintiff 
had sold his adjoining land without providing a right 
of way to the rear of defendant 's lot. 

(a) Can plaintiff sue for the unpaid instalments 
of the price without tender of a deed? Is defendant 
entitled to a deed before the full sum of $1,600 is 

paid? 

(b) Before suit was begun defendant said he 
couldn't pay. Was this a waiver of tender? 

(c) Suppose plaintiff delivered a deed; could the 
plaintiff refuse to pay because the right of way was 
lacking, while he still kept possession? Could de- 
fendant keep possession and at the same time defend 
an action for the purchase price after tender of a 
deed? 

Eddy V. Davis (1889) 116 N. Y. 247, 22 N. E. 362, 2 Wil- 

liston Cases, 155, Keener 's Cases, 896. 
Boone v. Eyre (K. B. 1771) 1 H. B. L. 273, note, 2 WiHis- 

ton Cases, 23. 
See notes 21 L.R.A.(N.S.) 363, 380, 107 Am. St. Rep. 722. 
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Problem 10a. S agreed to sell and B agreed to buy 
Blackacre together with a right of way over other 
land of S's. By the terms of the agreement B was 
to have possession at once and pay the price in in- 
stalments of $1,000 each, annually for five years. 
Conveyance was to be made on the payment of the 
final instalment of the price. B took possession and 
paid the first annual instalment of the price, but 
shortly thereafter S sold to a third person his ad- 
joining land over which the right of way had existed 
and the right of way was stopped. B complained of 
this but continued in possession, paying, however, no 
further instalments of the price. After three years 
had elapsed S sued B for the instalments of the price 
then due. What are the rights of the parties ? (Har- 
vard, 1915.) 

Problem 11. Plaintiff made a contract to sell real 
estate in San Francisco, of which he wasn't the 
owner, and for which he had no contract with the 
owner. Mills, the purchaser, was to pay $240,000 
for the land, $125,000 payable in cash, and the re- 
mainder in several specified tracts of land. Mills 
declined to complete the purchase and notified plain- 
tiff of his refusal, supposing that the title was defec- 
tive. Plaintiff sues for breach of contract. Does the 
refusal of Mills to be bound by the contract before 
the time for its completion had arrived, excuse the 
plaintiff from showing or proving that he had the 
ability tg perform the contract, on his part? 

Is efficient ability to perform independent of the 
other party's performance a condition to the duty of 
the other to perform, or is proof of ability to perform 
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necessary only in order to show that the plaintiff 
has suffered damages by the purchaser's withdraw- 
ing from the contract? 

Gray v. Smith, 76 Fed. Rep. 525, 8:3 Fed. Rep. 824, 2 Wil- 

liston Cases, 279. 
Gerli v. Poidebard Silk Mfg. Co. (1895) 57 N. J. L. 432, 30 

L.R.A. 61, 31 Atl. 401, 51 Am. St. Rep. 612. 

Problem 12. On March 1, S and B entered into a 
contract whereby S promised to convey Whiteacre 
to B on July 1, and B promised to pay S $2,500 on 
June 1 and $2,500 on July 1. S made no representa- 
tions as to the ownership of Whiteacre, which was 
owned by 0, but B supposed S to be the owner. On 
May 1, S and entered into a contract whereby O 
promised to convey Whiteacre to S on June 30, and 
S promised to pay $4,500 on Jiily 2. On May 30, 
B first learned that S was not the owner of White- 
acre, and immediately repudiated his contract with 
S. On June 25, O sold Whiteacre for $5,500 to X, 
who had no notice, actual or constinictive, of the 
above contracts. S had no means of procuring money 
to carry out his contract with O except through his 
contract with B. 

What are the rights of S against B on June 2 ? 

What are the respective rights and liabilities of S, 
B, and on July 3? (University of Minnesota, 
1915.) 

Gray v. Smith, 76 Fed. 525, 83 Fed. 824, 2 W. Cas. 279. 
Brown v. Lee, 192 Fed. 817. 
T. J. Baird Co. v. Harris, 209 Fed. 291, 297. 
Williston, Sales, sec. 586, p. 973. 
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Problem 13. S promised to deliver to B a horse on 
Januarj^ 1, in consideration of B's promise to pay 
him $100 on April 1. On January 1, S failed to de- 
liver the horse. On March 1, B brought suit against 
him for non-delivery. May he recover the horse? 
Its value? Anj^thing? Is it of consequence to in- 
quire whether B was solvent? (Harvard, 1915.) 

Lowe V. Ilarwood, 139 Mass. 133, 29 N. E. 538. 

Problem 14. If a defective tender of perf oimance 
is made and rejected by the other party, may another 
good tender be made thereafter within the time lim- 
ited, which the other party must accept ? 

Borrowman v. Free, 4 Q. B. D. 500, 2 Williston Cases, 276. 
Williston, Sales, sec. 459, p. 787. 

Problem 15. If a party objects to a tender of per- 
formance on specified grounds, which are untenable, 
are all other objections to the tender waived? 

Williston Sales, see. 495, pp. 864, 865. 

See Greene v. Edgar, 21 Hun, 414, 2 Williston Cases, 82, 

note. 
Higgins V. Eaglet, 155 N. Y. 466, 472. 

Sec. 2. Prior Performance as Condition Precedent 
to Duty of Other Party. Nature of Implied Con- 
ditions. 
Problem 16. * ' Suppose A, by the terms of the con- 
tract, is to perform on January 1, and B on February 
1. According to the rule of construction as usually 
stated, A's hability to' perform is absolute and B's 
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is conditional. No doubt, during January A can be 
sued by B without performance or tender by B ; but 
if before January 1 or later, B is disabled from per- 
forming his promise, A is. excused from performing 
his promise if he has not already done so. ' ' 

Wald 's Pollock on Contr. p. 323, note 8, 324. 

Are the rules excusing or refusing to excuse one 
party to a bilateral contract from the duty of per- 
formance because of a breach by the other, to be 
dealt with as rules of construction of the intention 
of the parties? Or is the true basis of the doctrine 
to be found in the nature of the contract, as an ex- 
change of performances, and the injustice that either 
party should be required to perform on his side when 
he is not going to receive what he has bargained for 
in return? 

Roberts v. Brett, 11 H. L. Cas. 337, C53, 14 Eng. R. Cas. 
674, 689, n., K. Cas. 744. 

Kingston v. Preston (K. B. 1773) 2 Doug. 689, 2 Williston 
Cases, 22, Keener 's Cases, 724. 

Keener, Quasi-Contraets, 225. 

C. B. Morrison, Rescission of Executed Contracts for Par- 
tial Failure of Consideration, 29 Law Quart. Rev. (Jan. 
1913) p. 61. 

Problem 17. A seller of belting contracted to re- 
place defective belting within a reasonable time after 
the discovery of any defects and notification thereof. 
In a suit for the price of the belting defendant 
claimed defects which the seller had failed to replace. 
The purchaser had contracted to pay for the belting 
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within 60 days of delivery, which time might arrive 
before the time for performance by the seller of his 
contract to replace defects. Is the promise to pay 
conditioned on the promise to replace? 

Kinney v. Fed. L. Co. (1907) 75 N. J. L. 497, 68 Atl. 111. 
Central App. Co. v. Buchanan, 73 Fed. 1006, 1010 (Taft J.). 
Mattock V. Kinglake (1839) 10 A. & E. 50 (following 

Pordage v. Cole). » 

Bank of China v. Am. Trad. Co. (1894) App. Cas. 266, per 

Lord Watson, 271. 
9 Cyc. 643. 
See Contracts Cent. Dig. sees. 402, 762, Dec. Dig. sees. 22, 

86. 

Problem 18. Are implied conditions to be re- 
garded as terms of the contract at all? Does the de- 
pendency of duty to perform upon reciprocal per- 
formance depend upon a tacit or upon a fictional in- 
tention of the parties? Are they not rules of natural 
justice expressing the measure of duty imposed by 
law in accordance with terms which the parties 
would in general adopt if they had adverted to the 
contingency and provided for it? 

Williston, Sales, pp. 882, 958. 

Wald's Pollock on Contr. pp. 323, 354, 355. 

Woodward, Quasi-Contr. sec. 165. 

Ashley, 24 Yale Law Journal, p. 544, 550-552, n. 

Problem 19. What are Rules 1 and 2 as set forth 
in the notes to the case of Pordage v. Cole ? 

2 Williston Cases, p. 4, note, 1 Wm's Saunders, 319. 
Compare Langdell's Rules in Ashley, Contracts, §§ 60-69. 
Costigan, Perf. of Contracts, App. A. p. 73. 
Rich. Brown, 15 Juridical Rev. 398. 
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Problem 20. Plaintiff contracted to pull down the 
walls of 3 houses and defendant agreed to pay the 
plaintiff for his work the sum of $40. Can the plain- 
tiff sue for his compensation upon an allegation that 
he was ready and offered to perform his said agree- 
ment ? Or must he allege that he has performed the 
work, or that he was prevented from doing it by the 
defendant? In other words, is the performance of 
the work an implied condition precedent to the duty 
to pay the compensation? Why? 



Peeters v. Opie (K. B. 1671), 2 Wm's Saunders, 350, 2 
Williston Cases, p. 4. 



Sec. 3. The Effect of Default and the Materiality 
Thereof, (a) Default at the Outset. 

Problem 21. The Duke A covenanted to convev a 
certain farm to the defendant Shore and all the tim- 
ber growing on the estate Avas inehided. The trees 
were to be separately valued by appraisers. The tim- 
ber was not the chief inducement to the purchase by 
the defendant, though it was paii of the considera- 
tion. Plaintiff cut down some of the trees and de- 
fendant refused to go on with the purchase. Does 
the fact that plaintiff has disabled himself to per- 
form on his part exactly and literally justify defend- 
ant in refusing to proceed with the contract ? 

Suppose plaintiff offers to allow compensation for 
the trees cut? 
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Duke of St. Albans v. Shore, 1 Keniy Blaekstone, 270, 2 

Williston Cases, p. 24, K. Cases, p. 734. 
Smith V. Sturgis, 108 N. Y. 495. 

Problem 22. Action on a contract of charter party 
of the ship called ''The Dove, now at sea, having 
sailed three weeks ago. ' ' The vessel in fact had not 
sailed three weeks before but only two weeks before, 
and defendant refused to employ the vessel under 
the charter party. Is it a warranty that the vessel 
has sailed three weeks before and a condition prece- 
dent, or only a representation ? What is the meaning 
of ' * warranty ' ^ in insurance policies and charter par- 
ties ? Is it an express or implied condition ? 

Suppose a breach of warranty or of an express 
condition precedent is immaterial, does this mitigate 
the fatal effect of the failure to comply with it? 

In case of an implied condition precedent? 

Ollive V. Booker (1847) 1 Exeh. 416, 2 W. Cas. 55. 
Davison v. Von Lingen, 113 U. S. 40, 28 L. ed. 885, 5 Sup. 

Ct. Rep. 346. 
Williston, Sales, see. 181. 
Natl. Surety Co. v. Long, 125 Fed. Rep. 887, 891. 

Problem 23. December 1, 1873, it was mutually 
agreed between A and X that A should act in X's 
theatre in London from March 30 to July 1, 1874, 
that A should not act during the year 1874 anywhere 
except in X's theatre, and that X should pay A a 
certain sum of money. January 25, 1874, A took a 
subordinate role, in the theatre of a remote provin- 
cial town. X in consequence of this breach of A's 
contract declined to receive his services March 30. 
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Has A a cause of action against X or ^ot, and why I 
(Harvard, 1876.) 

Bettini v. Gye, 1 Q. B. D. 183, 2 W. Cas. 69. 

(b) The Effect of Default After Part Performance. 

Problem 24. Plaintiff conveyed to defendant the 
equity of redemption of a plantation in the West 
Indies, together with a stock of negroes upon it, in 
consideration of $2,500 and an annuity of $800 per 
vear for his life. He covenanted in the deed of con- 
veyance that he had a good title to the plantation 
and was lawfully possessed of the negroes. The de- 
fendant covenanted that the plaintiff, well and truly 
performing everything on his part to be performed, 
he, the defendant, would pay the annuity. The de- 
fendant pleads to the action for the non-payment of 
the annuity that the plaintiff did not at the time of 
making the deed have a good title to the negro slaves 
on the plantation. Demurrer. 

Can the defendant keep the estate without paying 
the annuity? Is there not an express condition here 
from the use of the participle ^* performing?" Could 
the defendant in the first place have objected to the 
transfer if the plaintiff had not good title to a few 
of the negro slaves? Is not the remedy of the plain- 
tiff on the covenants of title contained in the deed? 

Boone v. Eyre, 1 Henry Blackstone, 273, n, 2 WiUiston 

Cases, Contracts, pp. 23, 24, note. 
Peters v. Bowman, 98 U. S. 56, 25 L. ed. 91. 
Compare Cutter v. Powell, 2 Sm. L. C. 1, 19 Law Quar. 

Rev. 68. 
Porter v. Cook, 114 Wis. 60, 89 N. W. 823. 
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Daniels v. Englehart, 18 Idaho, 548, 111 Pac. 3, 39 L.R.A. 
(N.S.) 938. 

Lafferty v. Evans, 17 Okla. 247, 87 Pac. 304, 21 L.R.A. 
(N.S.) 363, n., on the right of the grantee in possession 
to question the right of the grantor to collect the pur- 
chase money. 

Problem 25. What do you understand to be the 
meaning of the following from Boone v. Eyre? ^*The 
distinction is very clear, where mutual covenants go 
to the whole of the consideration on both sides, they 
are mutual conditions, the one precedent to the other. 
But where they go only to a part, where a breach 
may be paid for in damages, there the defendant has 
a remedy on his covenant, and shall not plead it as 
a condition precedent/' 

As you interpret this language, do you consider 
it true? Give an instance where mutual covenants 
go to the whole of the consideration on both sides. 
Give an instance where mutual covenants go only to 
a part of the consideration on both sides and there 
is no condition. (N. W. Univ.) 

Boone v. Eyre, 1 H. Bl. 273, n, 2 Williston Cases, p. 24, 2 
W. Cas. p. 4, note 1, rules 3 and 4 to Pordage v. Cole. 

Wald Poll. p. 337, note 10. 

See F. H. Bohlen, 39 Am. Law Reg. (N. S.) 396, 468. 

See Costigan, Perf. of Contracts, pp. 74, 75. 

C. B. Morrison, 29 Law Quar. Rev. 65 (rescission for par- 
tial failure of consideration). 

Problem 26. E exercises three trades, auctioneer, 
appraiser and com factor. Topp 's son Dick was ap- 
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prenticed to E to leam these three trades and cove- 
nanted to serve as apprentice for five years. The 
master sues the father of the apprentice for breach 
of covenant by Dick in failing to serve the plaintiff. 
The defendant pleads that E had ceased to carry on 
the business of com factor and, therefore, Dick was 
excused for departing from E's service. 

Was the carrying on of all three trades a condition 
precedent to the duty of the apprentice to serve? 
Does the duty of the apprentice to serve depend upon 
the performance of the duty by the master to teach 
the various trades? 

Ellen V. Topp (1851) 6 Ex. 424, 2 Williston Cases, 47. 
Distinguish this ease from the case of Boone v. Eyre, supra. 
See 1 Brit. R. C. 502, note. 

Suppose the master had ceased to exercise the 
trade of corn factor for only a month and had then 
resumed the trade; may the apprentice depart from 
his service? Suppose the father covenanted to pay 
$350 apprentice fee at the end of the term and the 
apprentice served the whole five years and had had 
the benefit of instruction in two of the trades. Could 
he defend an action for the fee on the ground that at 
the end of two years plaintiff had discontinued one 
of the trades? How can that which was a condition 
precedent at the start cease to operate as such after 
part perf oimance ? 

Problem 27. Plaintiff agreed to ship with all 
dispatch from a Russian port to England certain 
wool, the names of the vessels to be declared as soon 
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as the wool was shipped. Defendants refused to ac- 
cept the wool after it arrived on the ground that the 
plaintiffs had failed to declare the names of the ships, 
and as the defendants were wool dealers and bought 
the wool in order to resell it, this was very material. 
Was the provision that the names of the vessels 
should be declared as soon as the wool was shipped 
a condition precedent to the duty of defendants to 
accept and pay for the wool? Does the rule laid down 
in Boone v. Eyre apply to this case ? 

Graves v. Legg (1854) 9 Ex. 709, 2 Williston Cases, pp. 51, 
55, note. 

Problem 28. A, by deed, conveys to Z a certain 
patent-right, and in the same instrument covenants 
to instruct Z in the process required to make the 
right available. Z, on his part, agrees to pay A 
$4,000. A declines to give the instruction, but brings 
suit for the $4,000. Who is entitled to judgment, and 
why? (Harvard, 1875.) 

Cad well v. Blake (1856) 6 Gray (Mass.) 402, 2 W. Cas. 
125. 

Problem 29. M contracted to sell and convey to 
N a 100-acre farm in Colorado, which N had never 
seen, but which was described as a fruit-farm con- 
taining on 6ach acre a certain number of five-year-old 
fruit trees of a certain kind. Conveyance of title was 
to be made when N paid $5,000 within thirty days, 
and upon his giving five notes of $1,000 each for the 
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balance of the purchase price, at 30, 60, 90, 129, and 
150 days respectively. Conveyance was duly made, 
the $5,000 paid, and the notes given. After that N 
discovered that on five of the acres there were no 
fruit trees at all, but in all other respects the descrip- 
tion was accurate. He refused to pay the notes when 
due. Rights and liabilities of the parties ? (Chicago, 
1911.) 

Williston, Sales, sec. 627. 
Boone v. Eyre, supra. 
Note, 39 L.R.A.(N.S.) 938. 

Problem 30. Is it permitted that a party should 
enjoy even part of the consideration without paying 
or doing anything for it in return, because he has not 
received the entire consideration? Does the law 
oblige him in case of material breach after part per- 
formance, to perform the agreement on his part and 
leave him to a cross-action to recover any damage 
which he niav have suffered or sustained in not re- 
ceiving the whole consideration ? If so, is it true ex- 
cept where part performance is accepted with knowl- 
edge of the default? 

Carter v. Scargill (1875) L. R. 10 Q. B. 564, 566. 

Sav. Inst. V. De La Vergne, 70 Fed. 146, 150. 

Kauffmann v. Raeder, 108 Fed. 171, 174 to 184, 54 L.R.A. 

247, 252. 
In re Morgantown, 184 Fed. 113. 
Susswein v. Pennsylvania, 184 Fed. 102, 105, 106. 
City of St. Charles v. Stookey, 154 Fed. 772, 776, 826. 
.Williston, Sales, pp. 807, 863. 
C. B. Morrison, 19 Law Quar. Rev. 69. 
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21 Am. & Eng. Enc. Law, p. 557, n. 2. 
Chitty, Pleading (16th Am. Ed.) * p. 333. 

Problem 31. Will the mere fact of part perform- 
ance of an entire contract support an action on the 
contract except where the party has accepted defec- 
tive performance when he might have refused to ac- 
cept it or might have rejected the benefit of such 
partial performance? If there is no evidence of ac- 
ceptance of partial performance such as to show a 
waiver of the defects or a new promise, can a plain- 
tiff who has failed in complete performance recover 
anything for part performance either on the contract 
or in quantum meruit ? 

Does the liability for part performance depend 
upon an election to accept or retain the benefit of 
such part performance and the waiver of the right 
to refuse anything short of complete performance? 

C. B. Morrison, Rescission of contracts for partial failure 

of consideration, 19 L. Q. R. 69. 
Cutter V. Powell, 2 Smith L. C. 1. 
Sumpter v. Hedges (1898) 1 Q. B. 673 (builder abandoned 

lump sum contract and owner had no option to reject). 

Problem 32. If I bargain for ten horses for $1,000 
and the horses are to be delivered one per week and 
paid for in a lump sum, and the seller is late in de- 
livering the last horse or delivers a poor animal, what 
are my liabilities? Can I refuse to pay for any of 
them? If I keep and use nine horses, must I pay for 
them? Can I retain the benefit of part of the per- 
formance and claim a complete defense against pay- 
ment of the $1,0001 
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White V. Beeton, 7 H. & N. 42, 50, 126 Rev. Rep. 319-325. 
Wald, Pollock, Contracts, 327. 

Problem 33. Contract for boring an oil well of a 
specified depth and diameter, etc. Plaintiff struck 
salt water and reduced the hole to four and a quarter 
inches from five and five-eighths, as called for. The 
experiment proved that the territory did not produce 
gas or oil and it would have been a useless expense 
to have drilled a larger hole for the purpose of a test 
without any corresponding benefit to the defendant. 
The deviation, however, was intentional and not the 
result of a mistake or inadvertence. 

Can a person recover on a contract if he wilfully 
and intentionally fails to perform any part of it, al- 
though the part he fails to perform is not of the es- 
sence of the xjontract and although an innocent 
breach after part performance, not going to the es- 
sence of the contract, will not ordinarily prevent a 
recovery on the contract? 

Stipley V. Stickney, 190 Mass. 43, 76 N. E. 226, 112 Am. 

St. Rep. 309, 5 A. & E. Ann. Cas. 611, note, 5 L.R.A. 

(N. S.) 469. 
Williston, Sales, sec. 605. 

Gillespie Co. v. Wilson, 123 Pa. 19, H. & W. Cas. 619. 
Smith V. Brady, 17 N. Y. 173, 72 Am. Dec. 173. 
Peoples Bank v. Mitchell, 73 N. Y. 406. 
Ashley, 24 Yale Law Journal, p. 544. 

Problem 34. Plaintiff was the owner of a thresher 
and contracted to thresh all of defendant's crop of 
grain at so much per bushel. Before the entire crop 
had been threshed, plaintiff hauled his machine away 
and refused to thresh more for the reason that he 
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was losing money. Three hundred acres of grain 
were left in shock. Plaintiff sues for the work of 
threshing which he had done at the agreed price per 
bushel. Can he recover either on the contract or in 
quantum meruit where he has wilfully and without 
just cause refused to complete the contract on his 
part? Where the contract fixes the compensation 
at so much per unit of work done, does failure to 
complete prevent any recovery for the portion of the 
work done? Is not the contract divisible or sever- 
able? 

Johnson v. Fehsefeldt, 106 Minn. 202, 118 N. W. 797, 20 

L.B.A.(N.S.) 1069. 
See also Sullivan v. Sullivan (Kentucky) 7 L.R.A.(N.S.) 

156. 
(Cp.) Ptacek v. Pisa, 14 L.R.A.(N.S.) 537, n. 
McMillan v. Malloy, 10 Nebr. 228, 4 N. W. 1004, 35 Am. 

Rep. 471, note. 
Britton v. Turner, 6 N. H. 481, 26 Am. Dec. 713. 
Woodward, Quasi-Contract, sees. 167,' 174, pp. 270, 275. 
Ashley, 24 Yale Law Journal, p. 544. 

Problem 35. Plaintiffs agreed to transport in 
their schooner a lot of lumber on a wharf amounting 
to about 75,000 feet at a certain rate per thousand 
feet. After about two-thirds was loaded, a freshet 
carried away the rest, to wit : 26,000 feet. The lum- 
ber loaded was delivered to the defendant but he de- 
clined to pay the freight, claiming that the plaintiff 
had not performed the condition precedent by trans- 
portation of the whole lot of limiber. Is the contract 
entire or divisible? 

14 
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Leonard v. Dyer, 26 Conn. 172, 68 Am. Decisions, 382. 
Ritchie v. Atkinson, 10 East. 295, 10 Rev. Rep. 307. 
Pust V. Dowie (1867) 5 B. & S. 37. 

Problem 36. (a) Suppose a small portion of a cargo 
of freight is lost by the fault of the ship captain but 
he safely carries the residue of the goods to the port 
of destination. Can the consignee there refuse to re- 
ceive the goods or pay the freight ? If the consignee 
does accept delivery, must he pay the freight on the 
portion delivered ? Are contracts for conveyance and 
delivery of merchandise usually entire or divisible? 

(b) A ship was wrecked outside the port of desti- 
nation and part only of the cargo was salvaged after 
being washed ashore. It was contended that there 
was no performance of the condition precedent by 
delivery of the cargo upon which freight was pay- 
able. Was freight earned if the goods reached the 
consignee's hands? 

(a) Suppose all the goods are lost by perils of the 

sea? 

(b) Suppose only part of the goods are lost by 
perils of the sea or by their own decay? 

(c) Suppose $25 worth of goods were stolen by 

the crew? 

Will the carrier be entitled to freight under any of 
these circumstances? 

Say ward v. Stevens (1854) 3 Gray, 97. 

Libby v. Gage, 14 Allen, 261, Green, Cases on Carriers, 

p. 277. 
Woodward, Quasi-Contract, sees. 120-129. 
Wm. Thomas & Son v. Harrowing S. S. Co. (1915) A. C. 58, 
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31 Law Quar. Rev. (right to freight money where full 
cargo is not delivered). 
Western Transp. Co. v. Hoyt, 69 N. Y. 230, 25 Am. Rep. 
175, Green Cas. Carriers, p. 266. 

Problem 37. Madame P. was employed by S. to 
take the leading female part in a new opera which 
might rim for a longer or shorter term at the defend- 
ant 's theatre. The first performance was announced 
for Saturday, November 28th. On Monday^ the 23d, 
Madame P. was taken sick in bed. The illness was 
of uncertain duration but it was evident that she 
could not play on Saturday night. On November 
25th, defendant engaged a substitute under an en- 
gagement that was to be permanent if Madame P 
was not ready to perform on Saturday. Madame P 
continued in bed and ill, unable to attend rehearsals 
or the performance on Saturday. On Thursday, De- 
cember 4th, Madame P, having recovered, offered to 
take her place but was refused and brought suit for 
damages. 

Was plaintiff's failure to be ready to perform 
under the circumstances of such material conse- 
quence as to excuse the defendant from his duty to 
employ her? 

Poussard v. Spiers (1876) 1 Q. B. D. 410,* 2 Williston Cases, 

65. 
See also notes 21 L.R.A.(N. S.) 691, 6 L.R.A.(N.S.) 49. 
Cp. Bettini v. Gye, 1 Q. B. D. 183, 2 Williston Cases, 69, K. 

Cases, 754. 

Problem 38. It was mutually agreed between A 
and X that A should give his services as an actor to 
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X for one year from September 1, following, and that 
X should pay therefor $6,000. A served X during 
the month of September, but was confined to his 
house by illness during the next three months. X 
declined to accept A's services when tendered Jan- 
uary 1. Can either or both parties maintain an ac- 
tion against the other? (Harvard, 1899.) 

Poussard v. Spiers (1876) 1 Q. B. D. 410, 2 Williston Cases, 

p. 65, K. Cases, p. 759. 
Bettini v. Gye, 1 Q. B. D. 183, 2 Williston Cases, 69, K. 

Cases, 754. 

Problem 39. A chartered the Dove of B by a char- 
ter party in which B agreed to load a cargo in Eng- 
land for a voyage from London to Madeira and the 
Cape of Good Hope, thence to sail with all convenient 
speed to Bombay w^here A agreed to furnish and B 
to carry a cargo for the retura voyage. No breach 
of agreement was claimed until B left the Cape of 
Good Hope. He then sailed for Mauritius on account 
of business of his own. In consequence he was twice 
as long in reaching Bombay from the Cape as he 
would otherwise have been. On B 's arrival at Bom- 
bay, A, though ignorant of the delay, refused to fur- 
nish a cargo. Is A liable? (Harvard, 1906.) 

Ollive V. Booker, 1 Exeh. 416, 2 Williston Cases, 55. 
Thompson v. Gillespy, 5 El. & Bl. 209, 2 Williston Case.s, 

58. 
McAndrew v. Chappie, L. R. 1 C. P. 643. 
See note 21 L.R.A.(N.S.) 691. 

Problem 40. A and B made a written agreement 



CONDITIONS IMPLIED IN LAW. 213 

in which A promised B to pay him $10,000 **in five 
equal annual instalments, one instalment to be paid 
on or before the first day of February in each of the 
ensuing five years. ' ' B promised in return to * * con- 
vey to A Blackacre, if and when A shall have fully 
performed his foregoing promises.'' A duly paid 
him four instalments. The fifth he tendered on Feb- 
ruary 5th of the year when it was due. B refused 
to receive it. What are the rights of the parties f 
(Harvard, 1901.) 

Beecher v. Conradt (N. Y. 1855) 3 Kernan, 108, 2 W. 

Cases, p. 150. 
Mersey Steel, etc. Co. v. Naylor, etc. Co. (H. L. 1884) 9 

App. Cases, 45, 2 Williston Cases, p. 100, K. Cas. 795. 
Bettini v. Gye (1876) 1 Q. B. Div. 183, 2 W. Cases, p. 69, 

K. Cas. 754. 
Boone v. Eyre (K. B. 1777) 1 Henry Blackstone, 273, 2 

Williston Cases, p. 23. 
Eastern Oregon Land Co. v. Moody, 198 Fed. 7. 
Kirby v. Harrison, 2 Oh. St. 326, 59 Am. Dec. 677. 
See notes Holt v. Security Ins. Co. 21 L.R.A.(N.S.) 691. 
Campbell v. Bartlett (Tenn.) 25 L.R.A.(N.S.) 639, 122 S. 

W. 250. 

Problem 41. Is delay in tender of the purchase 
price for land excused under the following circum- 
stances? W contracted to convey land to P within 
45 days and P covenanted to convey certain other 
land to W within 45 days and to pay him $1,500 upon 
receiving a deed of Ws land. He was also to give a 
note for $300 and assume a mortgage. Before the 
45 days elapsed W died. On the last day, no admin- 
istrator having been appointed, P tendered perform- 
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ance to the widow and to Y who had been Ws at- 
torney. The deed tendered ran to W, the dead man, 
as grantee. 

Was P in default for not having made a legal ten- 
der of performance within 45 days? Is it sufficient 
for P to demand performance and make a tender 
within a reasonable time after an administrator is 
appointed? Must he be diligent to secure the ap- 
pointment of an administrator? 

Pead V. Trull (1893) 173 Mass. 450, 2 Williston Cases, 77. 

Is time of the essence in a contract for the sale of 
land? 

Green v. Covillaud, 10 Cal. 37, 70 Am. Dec. 725. 
Kirby v. Harrison, 2 Oh. St. 326, 59 Am. Dec. 677. 
Notes 104 Am. St. Rep. 266, 107 A. S. R. 724, 25 L.R.A. 

(N.S.) 639. 
Stickney v. Keeble'(1915) A. C. 386. 

Problem 42. A and B jointly agreed to buy on 
June first, C's horse and pay $200 for it. C agreed 
in consideration thereof to sell the horse to them on 
that date. A and B both died before June first. Can 
C enforce the contract, and, if so, what steps must he 
take in order to acquire a right of action and against 
whom must the action be brought? (Harvard.) 

Pead V. Trull (1893) 173 Mass. 450, 2 Williston Cases, 77. 

Problem 43. P contracted to manufacture certain 
portions of a patented machine for defendant. The 
contract was made by letters in which P wrote that 
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if defendant should order these parts, *'we would bill 
them to you as finished and would merely ask that 
the bills be settled promptly as they come to you." 
Other letters emphasized the expectation of prompt 
payment of bills after the work was finished. P fur- 
nished one item on defendant's order and sent a bill 
for $90. Twelve days after the bill was sent, pay- 
ment not having been made, P refused to go on with 
the contract and two days later sued to recover the 
price of the finished parts and the value of work on 
parts never completed or delivered. 

Was defendant 's failure to make prompt payment 
a sufficient breach to justify plaintiff in treating his 
duty of further performance as at an end, in view of 
the smallness of the sum due and other circum- 
stances? Does every trifling breach of contract ex- 
cuse the other side from further duty of perform- 
ance? Should this delay not be regarded merely as 
a suspensive defense justifying a halt in work until 
it is paid, rather than an absolute teimination? 

National M. & T. Co. v. Standard Shoe Machinery Co. 181 
Mass. 275, 63 N. E. 900, 2 Williston Cases, p. 78. 

5 Dec. Di^. Contracts, sec. 201, 

6 R. C. L. 928. 

Ashley Contracts, p. 208. 

Hull Coal Co. V. Empire Coal Co. 113 Fed. 256, 258. 

(Contract cancelled for three days delay in payment for 
coal received during preceding month.) 

See note to Holt v. U. S. L. Ins. Co. 21 L.R.A.(N.S.) 691, 
as to right to abandon contract because of failure or 
inability of other party to perform at the time desig- 
nated when time is not of essence of the contract. 
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Williston, Sales, sec. 189, p. 233, time as of the essence in 
mercantile contracts. 

Problem 44. R chartered the ship ** Tiger" to 
carry a cargo from Boston to Glasgow. The owner 
covenanted in the charter party that the vessel 
should be tight, staunch and strong, and in every 
way fitted for the voyage. R covenanted to pay a 
quarter of the freight when the vessel sailed and the 
remaining three quarters in sixty days thereafter. 
The vessel was not tight, staunch and strong, but the 
defect was latent and R did not discover it. Accord- 
ingly he loaded the vessel which started on her voy- 
age, but she was lost at sea, more than sixty days 
after the sailing. What are the rights of the parties ? 
(Harvard, 1914.) 

Thompson v. Gillespy (Q. B. .1855) 5 Ellis & Bl. 209, 2 

Williston Cases, p. 58. 
36 Cyc. Shipping, p. 300, 311. 
Beeeher v. Conradt (supra). 

(1) Is the covenant that the vessel be ** tight, 
staunch and strong" a condition precedent to the 
duty to pay freight, or only to the promise to take 
the vessel? 

(2) Suppose in spite of being iliiseaworthy, she 
(completed the voyage and delivered the cargo? Is 
not carriage of the cargo the only condition to paying 
freight ? 

(3) Suppose suit is brought after sailing but be- 
fore she sank, is there any defense? Did not one 
fourth of the advance freight become payable on sail- 
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ing, and did it not cease to be payable only when the 
vessel was lost? Is failure of consideration by fail- 
ure to carry a condition subsequent? 

(4) Does the doctrine of circuity of action apply, 
i. e., does the action on the warranty that the vessel 
is tight, etc., cancel the action for the advance 
freight? 

Problem 45. In return for A's promise to C that 
he (A) would pay B as a wedding present $500, C 
promised A that he (C) likewise would pay B as a 
wedding present $500. After his marriage, B learn- 
ing of this contract, sued A for $500. A pleads as a 
defense that C has not paid $500 and since the mar- 
riage has become insolvent and will be unable to pay. 
What are B's rights against A? (Harvard, 1914.) 
Can B have any greater rights than C who is in de- 
fault? 

See Christie v. Borelley, 7 C. B. N. S. 561, 29 L. J. Rep. 
C. P. 153, 2 Williston Cases, p. 173. 

Problem 46. A and B made a written agreement 
in which A promised to pay on demand a debt C 
owed B if C failed to pay it at maturity and B prom- 
ised in return to transfer to A, if A should be called 
on to pay the debt, a mortgage given by C to B to 
secure the debt. C failed to pay, and B having made 
demand upon A brought suit against him. A set up 
as a defense that B had not offered to transfer the 
mortgage. What are the rights of the parties? 
(Harvard, 1901.) 
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Christie v. Borelley (C. P. 1860) 29 L. J. C. P. 153, 2 Willis- 
ton Cases, p. 173. 

Griggs V. Moors, 168 Mass. 354, 360 (performance of A's 
guaranty dependent on performance by B of his agree- 
ment to assign the security). 

Problem 47. A contract provides that the plain- 
tiff shall guarantee the payment of a note for $162 
due on the 23d of January and the defendant en- 
gages and guarantees to the plaintiff the payment 
by one P of a debt of $300 due later than January 
23d. The performance of the defendant's engage- 
ment is to be after the bills which the plaintiff 
guarantees become due. 

Is the performance by the plaintiff of his part of 
the contract a condition precedent to his right to sue 
the defendant? Where the promise on one or both 
sides is to guarantee a debt or insure against some 
risk, or perform on some contingency, will the duty 
of performance on both sides be independent and 
absolute? If the plaintiff has substantially failed to 
perform the contract on his part, can he obtain the 
aid of the court to enforce it in his favor against th(^ 
other party? Must damages in respect of a breach 
on one side be the same as the damages arising from 
a breach on the other side in order to give rise to 
implied conditions? Is it important whether the 
amount of damages which the plaintiff is seeking to 
recover from the defendant would be equivalent to 
what defendant could recover of the plaintiff for 
plaintiff's breach in order to make the breach a de- 
fense ? If the plaintiff is in default in performing any 
material part of what the defendant bargained for, 
can he enforce the contract? Suppose he has repu- 
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diated the contract and refused absolutely to per- 
form it on his part? Would a persistent and wilful 
refusal to pay insurance premiums be any defense to 
an action on the policy in event of loss ? 



Christie v. Borelly (1860) 29 L. J. R. C. P. 153, 2 Williston 

Cases, p. 173, K. Cases, p. 906. 
Thompson v. Gillespy, 5 El. & Bl. 209, 2 Williston Cases, 

p. 58, 60. 
Klein v. N. Y. Life Ins. Co. 104 U. S. 88, 26 L. ed. 662. 
Costigan Performance of Contracts, p. 52. 
Ashley Contracts, p. 194. 
See notes on effect of failure to pay insurance premium 

when due as causing forfeiture of insurance policy, 26 

L.R.A.(N.S.) 747, n, 12 L.R.A.(N.S.) 319, n, 
Harber Bros. Co. v. Moffat Co. 151 IlL 84. 



Problem 48. Action by lessee against lessor to re- 
cover damages for breach of covenant to repair the 
outside of a carriage house. The house fell under a 
weight of snow at the close of a heavy storm, crush- 
ing plaintiff's carriages kept therein. The lease cov- 
ered also a brick stable as well as the wooden 
carriage house. The plaintiff ceased to pay the rent 
because of the failure of the lessor to perform his 
covenant to repair and after some time was ejected 
by the defendant. 

(1) Was the lessee bound to pay rent after part 
of the leased premises was accidentally destroyed, 
or was he excused from paying rent by failure of the 
lessor to make the outside repairs as covenanted? 

(2) Is defendant responsible for damages suf- 
ered by plaintiff's refusal to rebuild from the time 



i. 
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of refusal until the plaintiff was ejected for not pay 
ing his rent ? 

(3) Would the tenant be justified in quitting the 
premises if the landlord failed to make repairs as 
agreed ? 



Leavitt v. Fletcher, 92 Mass. (10 Allen) 119, 2 Williston 
Cases, 176, 177, note. 

Youns V. Berman (Ark.) 34 L.R.A.(N.S.) 977, 980 note 
on landlord's breach of covenant to repair or make 
improvements as defense to action for rent. 

Partridge v. Dykins (Okla.) 34 L.R.A.(N.S.) 984 note on 
landlord's breach of covenant to repair or make im- 
provements as justification of abandonment of prem- 
ises if rendered untenantable. 

See also 18 Am. and Engr. Enc. of Law, 2nd Ed. p. 231. 

33 L.R.A.(N.S.) 540 note on the effect of the destruction 
of leased premises. 

34 L.R.A. 562 and 825 note on liability of landlord for in- 
jury to tenant from defect in premises. 

Torrens v. Walker (1906) 2 Ch. 166, 3 B. R. Cas. 343 
note as to whether the lessor's covenant to repair binds 
him to rebuild. 



Problem 49. Action for breach of covenant of 
quiet enjoyment in a lease of an office building. The 
landlord covenanted that the lessee, pajdng rent 
when due and observing the covenants on his part 
to be performed, should peaceably and quietly enjo.y 
the premises. Plaintiff's rent having fallen into ar- 
rears, defendant served notices on plaintiff's sub-ten- 
ants to pay their rent to defendant. The defendant 
as a defense to the action for breach of covenant of 
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quiet enjoyment sets up breach of conditions prece- 
dent in that the plaintiff's rent was in arrears and 
his covenant to repair was not performed. 

Are the covenants of quiet enjoyment by the lessor 
and the covenants to pay rent and repair by the 
lessee to be read as independent or as dependent 
covenants? Are the payment of rent and-repairinsj 
conditions precedent, either express or implied? 
Should not the obligation of the lessor under his 
covenant to repair be dependent on the substantial 
performance by the lessee of his covenants to pay 
rent, at least on principles of contract law ? 

Edge V. Boileau (1885) 16 Q. B. D. 117, 1 Williston Cases, 

p. 719. 
Dawson v. Dyer, 5 B. & Ad. 584. 
24 Cyc. Landlord and Tenant, p. 1002, 1144. 

Problem 50. E and R were negotiating for a lease 
of R's house to E. E declined to take a lease unless 
R would covenant to paint the house at once. A 
lease was thereafter duly executed, in which R made 
such a covenant. Though much time has elapsed, R 
has not painted the house and has told E that though 
he intended to do so when he made the covenant, he 
has changed his mind and does not now plan to do so. 
E requests your advice as to his right: (a) to leave 
the house; (b) to refuse to pay rent until R paints 
the house; (c) to paint the house himself and deduct 
the cost from the rent. (Harvard, 1914.) 

2 Williston Cases, 177, note. 

34 L.R.A.(N.S.) 977, note, 984, note. 
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Problem 51. Action for rent against A, lessee of 
the premises of X. A abandoned possession, failed 
to pay the monthly rental on his 20-year lease, and 
sent the keys back to X. X sent a letter refusing to 
accept the surrender and notifying A that he should 
relet for the balance of A's lease and hold A for the 
difference- in the rental realized. A did not reply to 
this. X relet to R and accepted a lower rental from 
him for the balance of A's term. 

Does the exercise by the landlord X of the right 
to refuse to continue performance involve a termina- 
tion or surrender of the lease contract ? May he not 
hold A for damages ? 

13 L.R.A.(N.S.) 398, note. 

Problem 52. A gave B a lease of a house for a 
year, and at the same time executed and delivered to 
A twelve notes for $100 each, one being made pay- 
able on the first day of each month during the year. 
These notes were for the rent. By the terms of the 
lease A reserved the right to enter and resinne pos- 
session if the rent was in arrear for thirty days. A 
covenanted to keep the premises in repair. The first 
note was paid, but A having failed to keep the prem- 
ises in repair on request, B refused to pay the second 
note, which was accordingly dishonored at maturity. 
Forty days afterwards A entered and ejected B. 
After ail the notes had matured A sued B upon them. 
Has B a defense to all or any of the notes ? * (Har- 
vard, 1914.) 
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Leavitt V. Fletcher, 10 Allen (Mass.) 119, 1 Waiiston 

Cases, 176. 
See references 48, supra. 

■ 

Problem 53. A leased property to B at $300 per 
quarter-year, agreeing to keep it in repair. A failed 
to keep this promise, and the premises feU into very- 
bad condition. B refused to pay the rent, retaining, 
however, possession of the property for the rest of 
the quarter. At the end of the quarter A brought 
an action for the rent. B then vacated the premises, 
and, after the expiration of a quarter during no part 
of which B had occupied the premises, A brought 
another action for the latter quarter's rent. What 
are the rights of the parties? (Harvard, 1900.) 



34 L.R.A.(N.S.) 980, 984, landlord's breach of covenant 
to repair as justification for abandonment of premises. 
34 L.R.A.(N.S.) 977, as defense to action for rent. 

% 

Problem 53a. Criticize and state the arguments 
against the advice given in the following newspaper 
item: 

** Damages for Cold Rooms. 
^'Chicago, March 20.— [To the Friend of the Peo- 
ple.] You will confer a favor on thousands of occu- 
pants of insufficiently heated flats by publishing the 
following taken from the Tribune of February 17, 
1912: 'Cold rooms and insuffi.cient heat were held 
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sufficient grounds for the breaking of a lease by a 
jury sitting in Municipal Judge Hopkins' court yes- 
terday. Thomas D. Finan, 716 Forty-second street, 
moved out of a flat at 4228 Indiana Ave. about two 
months before the expiration of his lease, and Bertha 
Pincus, owner of the building, has been endeavoring 
to recover judgment for $80. Mrs. Finan testified 
that the apartment was cold nearly every day^ and 
the jury returned a verdict against the plaintiff.' 

**The New York state Court of Appeals has ren- 
dered a decision that, apartments not being suffi- 
ciently heated to be comfortable, this was sufficient 
cause for the tenant to void his lease. 

**The Supreme Court of Minnesota has recently de- 
cided that a landlord is liable for the health of a ten- 
ant 's employees who become ill through the insuffi- 
cient heating of a building. B." 

** [There are decisions in other states which seem 
to support the contention that the landlord must sup- 
ply the tenant with a reasonable amount of heat. 
However, each case stands on its own facts and de- 
pends largely upon the terms of the lease, whether 
written or verbal, and various other matters. 

* * As the law now stands in Illinois, unless the lease 
expressly provides to the contrary (which is extreme- 
ly unusual in lease forms), the obligation of the land- 
lord to supply heat is what is known as an independ- 
ent covenant, and he may be liable to the tenant for 
such damages as the tenant can prove, but the tenant 
is not relieved from the liability to pay rent. In other 
words, the tenant has no defense to the rent claim 
but may have a counter claim for damages, which can 
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be set off against the landlord's claim for rent.]" 
(N- W. 1915.) 

Sec. 4., Entire and Severable Contracts. Instalment 
Contracts. 
Problem 54. In what different senses are the 
terms entire and severable contracts employed? Ob- 
serve the following distinctions: 

(1) Severable or divisible as indicating that a 
portion of the price is by the terms of the agreement 
set off against a portion of the goods, and made pay- 
able for that portion; — or in general, that the 
consideration on each set is apportionable, and that 
the price for any portion of the performance may be 
ascertained by computation. 

Williston Sales, 804. 

(2) Is the seller bound to furnish all the goods 
before demanding any pay, or is the price payable 
on the delivery of each item, load or unit of work 
rather than on delivery of the entire quantity ? 

Baker v. Higgins (1860) 21 N. Y. 397, 2 Williston Cases, 
p. 82. 

(3) Is breach as to one instalment of the contract 
an excuse or ground of termination for the rest of 
the contract? Is the nature of the several things to 
be performed such that part performance will be of 
diminished value unless the entire performance is 
furnished ? 

Wooten V. Walters, 110 N. C. 251, 256, 14 S. E. 734, 736. 

15 



226 PROBLEMS IN CONTRACTS. 

(4) Is there a single contract for several articles 
at a sum in gross, or are there several distinct and 
separate contracts for the different items at different 
prices f 

Herzog v. Purdy, 119 Cal. 99. 

Sterling v. Gregory, 149 Cal. 177, 85 Pac. 305. 

Note in L.R.A. 1915B, 536. 

Tipton V. Feitner (1859) 20 N. T. 423, 6 R. C. L. 858. 

On the doctrine of entire and divisible contracts in general 

see F. C. Woodward, 39 Am. Law Reg. (N. S.) p. 1. 
Note to Huyett v. Chicago Edison Co. in 59 Am. State 

Repts. 277. 
Note in 117 Am. Stote Repts. 494, 497. 
Page on Contracts, sec. 1483. 

Problem 55. Baker made a contract to deliver to 
Higgins 75,000 brick at $4.00 per thousand to be de- 
livered at the dock at East Troy. The plaintiff 
delivered to the defendant at Trov under the con- 
tract a cargo of 21,000 brick and demanded payment 
for that quantity. This the defendant refused until 
the whole was delivered, on the ground that the con- 
tract was entire. Plaintiff sues for the contract price 
of 21,000 brick delivered. 

Is delivery or offer to deliver the entire quantity 
a condition precedent to the right to demand any 
payment ? 

Baker v. Higgins, 21 N. Y. 397, 2 Williston Cases, p. 82, 

83, n. 
Equitable Trading Co. v. Stoneman, 131 Appel. Div. N. Y. 

380. 
Skillman Hdwe. Co. v. Davis (1890) 53 N. J. L. 144. 
Barlow Mf. Co. v. Stone (1908) 200 Mass. 158, 160. 
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Withers v. Reynolds, 2 B. & Ad. 882, 2 W. Cas. 43. 

Prautsch v. Rasmussen, 133 Wis. 181. 

(Contract by plaintiff to furnish defendant 2000 cubic 

yards of crushed stone at so much per cubic yard — held 

entire contract.) 
National Knitting Co. V. Bouton & Co. 141 Wis. 63, 123 

N. W. 624. 
(Contract for sale of gloves construed as severable.) 
13 L.R.A. 73, note. 
6 R. C. L. p. 858. 

Problem 56. The Midvale Steel Co. contracted to 
make for Perry six large steel castings of a certain 
design and to deliver them as follows: the first on 
May 1, and thereafter one per week until all were 
delivered. The company was to endeavor to buy the 
raw material (pig iron) in the market, but, if it 
couldn't be bought, Perry was to furnish it at $14 
per ton. Perry was to pay for the castings at the 
rate of 4 cents per pound but the time of payment 
was not fixed. After duly delivering the first casting, 
the company failed to deUver the second. Perry 
brought suit for breach of contract. The company 
answered (1) that Perry had failed to pay for the 
first casting; (2) that pig iron for the second casting 
couldn't be bought in the market and that Perry had 
failed to furnish it as agreed. Perry replied: (1) 
that he was not obliged to pay for the first casting 
until all were delivered; (2) that the company had 
Hot notified him of the fact that pig iron couldn't be 
bought in the market. Judgment? (Stanford, 1913.) 

Baker v. Higgins, 21 N. T. 397, 6 R. C. L. 858, Williston 
Sales, Sec. 467, p. 804, 
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Rugg & Bryan v. Moore, 110 Pa. St. 236, 2 Williston Cases, 

p. 118. 
Vyse V. Wakefield, 6 M. & W. 442, 2 Williston Cases, p. 

131. 

Problem 57. Moore sues the defendant firm who 
sold him six carloads of com at so much per bushel 
to be delivered at a town in Pennsylvania. Plain- 
tiff paid a draft drawn for the price of the first car- 
load but got the second carload without paying the 
draft which was sent with the B/L, and refused to 
pay for it until the other carloads came. The de- 
fendant firm at once notified the plaintiff that they 
rescinded the contract for his failure to pay for this 
carload. Plaintiff later paid the draft and sues for 
failure to deliver the other four carloads. 

(1) Was the contract severable in the sense that 
the com was to be paid for on the delivery of each 
carload, or w^as it entire? 

(2) Would the refusal to pay for one carload au- 
thorize the defendant to rescind the contract at once? 

Rugg & Bryan v. Moore, 110 Pa. State, 236, 2 Williston 

Cases, p. 118. 
Williston Sales, sec. 467. 

Problem 58. Plaintiff contracted to work for six 
months at $16 per month but left at the end of four 
months because the defendant refused to pay from 
month to month. Can he recover for what he has 
done or is the contract entire ? 

Diefenbach v. Stark, 56 Wis. 462. 
Taylor v. Laird, 1 H. & N. 266. 
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2 Williston Cases, 83, note. 
K. Cases, 805, note. 
22 L.R.A. 76. 

Should not all contracts be presumed to be divis- 
ible unless it clearly appears that part performance 
is of no benefit to the defendant, particularly in con- 
tracts of personal service? 

Problem 59. R agreed to supply W, the plaintiff, 
with wheat straw from October 20th to June 24th at 
33s. per load to be delivered three loads in a fort- 
night at W 's premises. In January W, the plaintiff, 
got behind in his payments for several loads and de- 
fendant called upon him to pay up. He paid for all 
except the last load, sajdng he would always keep 
one load behind in his payments. Defendant R ob- 
jected to this and refused to send any more straw 
unless paid on delivery. W sues for breach of con- 
tract for not delivering the rest of the straw. 

(1) Is the defendant entitled to insist upon re- 
ceiving his money until the whole quantity of straw 
is delivered? 

(2) Does failure to pay for one particular load 
already delivered excuse tender of further deliveries ? 

(3) Is payment of past loads a condition prece- 
dent to delivery of the next load? 

(4) Is an offer to pay for the next load a condi- 
tion precedent to the duty of defendant to deliver it ? 

■ 

Withers v. Reynolds (K. B. 1831) 2 B. & Ad. 882, 2 Willis- 
ton Cases, 43, K. Cases, p. 772. 

Williston Sales, sec. 448, p. 773. 

Bell V. Hatfield, 121 Ky..560, 89 S. W. 544, 2 L.R.A.(N.S.) 
529, note. 
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Afihley on Contracts, p. 206, 207. 
See35L.R.A.(N.S.) 1223. 

Johnson Forge Co. v. Leonard, 3 Penna. (Del.) 342, 51 At- 
lantic 305, 57 L.R.A. 225, 94 A. S. R. 86. 

Problem 60. Defendant agreed to buy 667 tons of 
bar iron to be shipped in the months of June, July, 
August and September in about equal portions each 
month, i. e., about 160 tons per month. Plaintiffs 
shipped only 21 tons in June and defendants then 
refused to accept that iron or any of the rest of tho 
iron. Plaintiffs sued for loss of profits. Was the 
shipment of about equal portions each month a con- 
dition precedent to plaintiff's right to sue on the 
contract? Must the plea show that the object of the 
contract was frustrated by the default, or must plain- 
tiff show substantial performance. Can the plaintiff', 
having failed in the first delivery of the goods, re- 
quire acceptance of further instalments ? 

Hoare v. Rennie (Ex. 1859) -5 H. & N. 19, 2 Williston 

Cases, 84. 
King Philip Mills v. Slater, 12 R. I. 82, 34 Am. Rep. 603, 

606. 
Norrington v. Wright (1885) 115 U. S. 188, 29 L. ed. 366, 

6 Sup. Ct. R^p. 12, 2 Williston Cases, p. 107, K. Cases, 

p. 801. 

Problem 61. Plaintiffs contracted with defendant 
for the sale of as much coal by the plaintiffs as de- 
fendant's steam vessel could fetch in nine months 
from Sunderland to London. Payment was to be 
made at the beginning of each month for the pre- 
ceding months' supply. Action for failure to take 
coal. (1) Defendant pleads in excuse that the plain- 
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tiffs broke the contract by delivering to the defend- 
ant coal which was not equal in quality to what the 
contract called for, for which reason defendant re- 
fused to fetch or accept any more of the coal; (2) 
that the plaintiffs broke their contract by detaining 
the defendant's vessel an undue length of time on 
various occasions when it was sent to the plaintiff's 
to be loaded, for which reason defendant refused to 
receive any more of the coal. 

(a) Is defective quality as to one or more instal- 
ments previously delivered any defense to the buyer 
for not going on with the contract ? Was this not an 
entire contract ? Should defendant state facts speci- 
fically in his plea showing that the plaintiffs' 
breaches went to the essence ? 

Jonassohn v. Young, 4 B. & S. 296, 2 Williston Cases, p. 90. 

Cahen v. Piatt, 69 N. Y. 348, 25 Am. Rep. 203, 2 Williston 
Cases, 123, 124. 

Ellison V. Flat-top Grocery Co. 69 W. Va. 380, 71 S. E. 391, 
38 L.R.A.(N.S.) 539, note, on the right of purchaser 
of goods deliverable in instalments to rescind the con- 
tract or refuse further deliveries for breach as to 
quality. 

Williston Sales, p. 821. 

McDonald v. K. C. etc. Co. 149 Fed. 360, 8 L.R.A.(N.S.) 
1110. 

(b) Should there be any difference in the effect 
of a breach as to quality of goods delivered and the 
effect of a breach as to time or quantity of delivery, or 
as to payment ? Is it any defense that the seller has 
furnished a considerable quantity of inferior goods 
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in previous instalments^ if the present instalments 
are according to contract ? 

Problem 62. A contracted to sell, and B con- 
tracted to buy, 12,000 tons of iron of specified de- 
scription to be delivered in monthly instalments, and 
each instalment to be paid for a week after its de- 
livery. After five instalments had been delivered 
and paid for, B comes to you and asks advice. He 
savs that all the iron received has been inferior in 
quality; that this inferiority could only be detected 
on using the iron ; that he has complained to A after 
every instalment has been used and its inferioritj^ 
shown, and that A has promised, and is still promis- 
ing to send better iron. B asks you whether he can 
safely notify A that no more iron will be taken. He 
also wishes to know whether he mav sue A for dam- 
ages because of the defective quality of the iron al- 
ready received. What advice will you give him, and 
whyf (Har\^ard, 1909.) 

Cahen v. Piatt, 69 N. Y. 348, 25 Am. Rep. 203, 2 WiUiston 

Cases, 123. 
Copley Iron Co. v. Pope, 108 N. Y. 232. 
38 L.R.A.(N.S.) 539, note. 
Williston Sales, p. 821. 

Problem 63. A and B made a contract by which 
A agreed to sell and deliver, and B agreed to buy, 
5,000 tons of coal of specified quality, at a fixed price 
per ton, to be delivered at the rate of about 1,000 
tons a month, and paid for on delivery. After receiv- 
ing and paying for two instalments, B refused to 
take any more, whereupon A sued him. B pleaded 
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in defense (1) that all the coal which had been deliv- 
ered to him under the contract had been of such in- 
ferior quality that he could not use it; (2) that A had 
told him before the breach of contract alleged in the 
declaration that he, A, would probably not be able 
to deliver the last instalment on time, but he would 
do so if he possibly could. To these pleas A de- 
murred. Who should have judgment? (Harvard, 
1900.) 

Cahen v. Piatt, 69 N. Y. 348, 25 Am. Rep. 203, 2 Williston 

Cases, 123. 
Cp. 8 L.R.A.(N.S.) 1110, 38 L.R.A.(N.S.) 539, note. 
Robertson v. Davenport, 27 Ala. 574, 2 Williston Cases, 

169. 
Johnstone v. Milling, 16 Q. B. D. 460, 2 W. Cases, 226. 
Wald 's Pollock Contracts, p. 354. 

Problem 64. Is failure to take away all of an in- 
stalment a breach going to the essence of the eon- 
tract ? 

B, a coal dealer in Boston, contracted with A to 
supply him with 500 tons of coal to be delivered into 
A's wagons at B's wharf, in the following manner, 
namely: 100 tons to be taken in March, 1895, and 
100 tons in each of the four succeeding months. At 
noon on March 31st, A sent his wagons and took 90 
tons. The next morning his wagons came again. for 
more coal, but the price of coal had risen and B re- 
fused to deliver more. What are the rights and lia- 
bilities of the parties? (Harvard, 1896, 1903.) 
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Simpson v. Crippin (1872) 8 Q. B. 14, 2 Williston Cases, p. 

93, K. Cas. 1780. 
Cp. Honck V. MuUer (1881) L. R. 7 Q. B. D. 92, K. Cas. 

787. 
Williston Sales, p. 235, sec. 189. 
King Philip Mills v. Slater, 12 R. I. 82, 90. 
Norrington v. Wright, supra. 

Problem 65. A agreed to deliver 5,000 tons of iron 
in five equal monthly instalments. B promised to 
pay the price of each instalment ten days after de- 
livery. A delivered two instalments, B paid for the 
first on time, but payment for the second was unpaid 
at the time when delivery of the third instalment of 
iron was due. B said he would pay very soon and 
demanded deliverv of the third instalment. What 
are the rights of the parties? (Harvard, 1902.) 

Problem 65a. A promised to sell, and B promised 
to buy, 10,000 tons of coal to be delivered in ten equal 
monthly instalments, the deliveries of each month to 
be paid for on the 15th day of the following month. 
A presents this contract to you May 20, 1908, with 
the further information that the contract was per- 
formed on both sides without question for five 
months, but that a payment due on the 15th day of 
May, 1908, has not yet been paid. He asks advice as 
to his rights, and what is the best practical course 
for him to pursue. (Harvard, 1908.) 

. Preeth v. Burr (1874) L. R. 9 C. P. 208, K. Cases, pp. 782, 

795, 2 Williston Cases, pp. 95, 100. 
Mersey v. Naylor, L. R. 9 App. Cases, 434, 2 W. Cas. 100, 

K. Cas. 795. 
Reybold v. Voorhees (1858) 30 Pa. 116. 
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Rugg etc. V. Moore, 110 Pa. St. 236, 2 Williston Cases 118, 

123. 
21L.R.A.(N.S.) 691. 
32L.R.A.(N.S.) 1. 
Williston Sales, sec. 467. 

Problem 66. Suit by buyer against the seller on 
a contract to supply 6,000 to 8,000 tons of coal 
in about equal monthly quantities from July 
1, 1871; terms cash monthly; coal to be delivered to 
plaintiff's wagons at defendant's coal mines. Dur- 
ing July plaintiff took from defendant only about 
158 tons instead of 500 tons. On August 1st, defend- 
ant gave notice that the contract was canceled and 
they refused to supply more coal. Plaintiff brought 
suit for damages and defendant set up plaintiff's 
breach: (1) Is the contract entire or is it to be dealt 
with as if it were an unrelated series of single con- 
tracts, each independent? (2) If the plaintiff was 
bound to send each month wagons capable of carry- 
ing at least 500 tons of coal and in the first month 
he took only 158 tons out of the 500 contracted for, 
was not the acceptance of the stipulated amount a 
condition precedent to the continuance of defend- 
ant's duty to perform? (3) If damages would be 
sufficient compensation for plaintiff's breach, does 
that prevent the annulling of the contract by the de- 
fendant? 

« 

Simpson v. Crippin (1872) L. R. 8 Q. B. p. 14, 2 Williston 

Cases, p. 93, K. Cases, p. 780. 
Cp. Norrington v. Wright, 115 U. S. 188, 29 L. ed. 366, 6 

Sup. Ct. Rep. 12, 2 W. Cas. 107. 
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See Williston Sales, see. 189, p. 235. 

Wald's Pollock, Contracts, pp. 333, 339, 347. 

Problem 67. Must a seller continue to deliver 
goods on credit to a buyer who fails to pay according 
to contract for prior deliveries? Is a material breach 
without repudiation sufficient for rescission or aban- 
donment of a contract? Does failure to pay an in- 
stalment for two or three books out of a set of 32 
volumes justify the seller in treating the whole con- 
tract as repudiated? 

Preeth v. Burr (1874) L. R. 9 C. P. 208, 2 Williston Cases, 

p. 95, K. Cases, p. 782. 
Quarton v. Am. Law Book Co. 32'L.R.A.(N.S.) p. 1, note. 
Cp. Alpha Co. V. Oliver (Tenn.) 38 L.R.A.(N.S.) 416, n. 
Williston Sales, p. 806, 807. 
Mersey Steel etc. Co. v. Naylor etc. Co. (H. L. 1S84) 9 A. 

C. 434, 2 Williston Cases, p. 100, K. Cases, p. 795. 
Waldos Pollock, Contracts, pp. 339 to 341, and notes. 

Problem 68. Is it material on the question of ex- 
cuse by default in payment on the very day when 
due, whether the refusal to pay for previous deliver- 
ies under an instalment contract is wilful or whether 
it occurs in good faith or by mistake by one who is 
anxious to fulfil his obligations? 

Mersey Steel etc. Co. v. Naylor etc. Co. supra. 
See also P. H. Bohlen in 39 Am. Law Reg. (N.S.) 391, 468, 
469, on breach of one instalment of a divisible contract. 
Beatty v. Howe Lumber Co. 77 Minn. 279, 79 N. W. 1013. 
Williston Sales, p. 824. 

Problem 69. Suppose, as far as appears, the use- 
fulness to the buyer of any instalment docs nut at ail 
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depend upon the prompt delivery of prior instal- 
ments, and full indemnity for every default can be 
secured by an action for damages, is a breach by the 
seller as to one instalment necessarily fatal to fur- 
ther rights under the contract ? 

Did the buyer contract for a regular supply of 
goods, or for a law suit? 

Gerli v. Poidebard Silk Mfg. Co. (1894) 57 N. J. L. 432, 

K. Cases, p. 810. 
Cp. Bowes V. Shand, L. R. 2 App. Cas. 463. 
39 Am. L. R. (N.S.) 402, 468. 

Problem 70. Suppose a man purchases 100 yards 
of silk at so much per yard and the buyer came for 
.50 yards only, can he insist on getting it? Would 
it make any difference that 50 yards were to be taken 
and paid for on Monday and 50 on Tuesday, and the 
Monday delivery was not taken but refused, and then 
the Tuesday's was demanded? 

Bramwell, L. J. in Honck v. MuUer (1881) L. R. 7 Q. B. 
D. 92, K. Cases, p. 787, 791. 

Problem 71. Is a seller of goods, deliverable in in- 
stalments, entitled to recover the value of goods de- 
livered, even though he himself is in default in mak- 
ing further deliveries? In other words, is deliver}'- 
of all the goods a condition precedent to recovery for 
the portions delivered and accepted under the con- 
tract? Can the seller recover the value of instal- 
ments delivered while refusing further deliveries 
where the contract is apportionable ? 

Robertson v. Davenport (1855) 27 Ala. 574, 2 Williston 
Cases, 169. 
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Campbell & Co. v. Weisse, 121 Wis. 491, 99 N. W. 340. 
(Sale of hemlock bark by the cord — part only delivered.) 
See note, Rogers v. Wise (Ark.) 43 L.R.A.(N.S.) 1009, 

note. 
See also Prof. Bohlen in 39 Am. Law Reg. (N.S.) 31, 484. 

Problem 72. Would prospective inability of the 
seller to make further deliveries justify the buyer in 
refusing to pay for goods already delivered, and in 
suing for failure to deliver or recouping his damages 
out of the debt? Is ability to continue deliveries a 
condition subsequent to duty to pay debts already 
accrued? Is not payment for instalments delivered 
a condition precedent to the duty to deliver later in- 
stalments by the general American rule, if not by the 
English rule? 

See Robertson v. Davenport, supra. 
Williston Sales, sees. 576, 577, p. 958. 
Wald Pollock, p. 354. 

Problem 73. Will delay in paying instalments of 
a building or construction contract justify cessation 
of work by the contractor or builder? May he 
abandon performance and recover the profits which 
he would have made upon the completion of the en- 
tire contract? 

Cox V. McLaughlin, 54 Cal. 605. 

Philips etc. Co. v. Seymour, 91 U. S. 646, 23 L. ed. 341, K. 

Cases, 832. 
See 2 W. Cases, p. 123, note. 
Chamberlin v. Booth, 135 Ga. 719, 70 S. E. 569, 35 L.R.A. 

(N.S.) 1223. 
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Sec. 5. Waiver of Breach Conditions Precedent and 
Excuse Therefrom. 
Problem 74. Plaintiff entered on the performance 
of a railroad construction contract in July and sues 
for sums due on monthly estimates for work done in 
October and November. Plaintiff abandoned work 
in December seeing no prospects of getting the pay- 
ments due. The plaintiff had failed to complete cer- 
tain sections within the times prescribed. Can plain- 
tiff recover nothing because he completed nothing 
within the specijSed time ? The defendant at the time 
the said sections should hav? been completed made 
no point of plaintiff's failure to do so, but urged 
plaintiff to go on and made a payment after such fail- 
ure. Did defendant waive strict performance as to 
time? 

Philips etc. Co. v. Seymour, supra, 73. 

Problem 75. If the buyer remains silent after he 
discovers the default of the vendor of pipe bands in 
delivering instalments of inferior quality, and per- 
mits the vendor to incur the trouble and expense of 
subsequent preparation and delivery, after breach as 
to earlier deliveries, is he thereby estopped from 
claiming a release from his obligation to receive and 
pay for further good deliveries on account of defects 
in the earlier deliveries? Must the vendee give 
prompt notice if he wishes to refuse to go on with 
the contract after discovery of defaults by the other 
party? 

McDonald v. Kansas City etc. Co. 149 Fed. 360, 8 L.R.A. 

(N.S.). 1110 note. 
WiUiston Sales, pp. 807, 821, 1022. 
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Problem 76. Action for breach of contract to de- 
liver cattle which were to be delivered at the rate of 
about 1,000 each week until 5,000 were delivered. 
The price was $28 per head, $5,000 to be paid down. 
After three instalments of cattle had been delivered 
and paid for, the parties met for the fourth delivery, 
and the vendor tendered and demanded that the 
buyer should receive 980 steers that weighed over 900 
lbs. each as required by the contract. The vendee cut 
out and refused to pay for 282 head of these cattle in 
good faith under a mistaken idea that they did not 
weigh 900 lbs. each. Plaintiff accepted and paid for 
the remaining 698 steers, which the vendor delivered. 
Before the time for another delivery arrived, the 
price having gone up, the vendor notified the vendee 
that as he had violated the contract on his part by 
rejecting 282 steers, the cattle company would de- 
liver to him no more cattle under the contract. The 
vendee sues for the failure to deliver the remainder 
of the cattle and for the balance of the $5,000 cash 
payment not yet applied upon cattle delivered. 

Did the fact that the defendant delivered and ac- 
cepted payment for 698 cattle and recognized the 
contract as stiU subsisting, waive the default as an 
excuse*? Can a person accept part performance of 
a contract, knowing of a breach, and at the same time 
claim an excuse from further duty of performance? 
If the acceptance of part performance will diminish 
damages, does this necessarily amount to a waiver 
of a material breach as a defense to going on with 
the contract, where there is no prejudice or damage 
to the plaintiff therefrom? 
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Cresswell & Co. v. Martindale, 63 Fed. 84. 

Cp. Wolfert V. Caledonia Springs Ice Co. 195 N. T. 118, 88 

N. E. 24, 21 L,R.A.(N.S.) 864. 
Loundenback & Co. v. Tenn P. Co. 121 Fed. 298, 61 L.R.A. 

402. 
Pust V. Dowie (1865) 5 B. & S. 33, 32 L. J. Q. B. 179. 
Robinson v. The Lake Shore etc. Co. 103 Mich. 610. 
Pope V. Porter, 102 li T. 366, 7 N. E. 304. 
Williston Sales, p. 812, 863, 869. 

Problem 77. Can a buyer of a specific lot of goods 
under an entire contract avoid payment of the con- 
tract price for goods received and used by him on ac- 
count of delay or failure to deliver the rest of the 
goods, where he accepted and used part of the goods 
with knowledge or with full means of ascertaining 
that the contract would be broken in part ? 

Lyon V. Bertram, 20 Howard (U. S.) 154, 15 L. ed. 849. 
German Savings Institution v. De la Vergne, 70 Fed. 146, 
150, 73 Fed. 1013. 

Problem 78. A agrees to sell a house to B for 
$100,000 — ^the house to be conveyed January 1st, the 
price to be paid February 1st. On January 1st, A 
does not convey; on January 2d, B*s fortune is 
wiped out by a panic; on January 3d, B sues A for 
not conveying the house ; on January 4th, A conveys 
the house to C ; on January 5th, B gets a legacy which 
makes him rich again. What are the respective 
rightsof A, BandC? (Harvard, 1905.) 

Ex parte Chalmers (1873) L. R. 8 Ch. 289, 2 W. Cas. 166. 
Coonan v. City of Cape Girardeau (Mo. App. 1910) 129 
S. W. 745, 748. 

16 
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James v. Burchell, 82 N. T. 108, 2 W. Cases, 160, K. Cases, 

892. 
Ziehen v. Smith, 148 N. T. 558, 2 W. Cases, 163. 
Wald's Pollock, Contracts, p. 323, n. 324, n. 

Problem 79. A contracted under seal on January 
15th, 1902, to convey Blackacre to B on January 
15th, 1905. On the day the contract was made and 
as the consideration thereof, B gave A three promis- 
sory notes payable respectively in one, two, and three 
years, for the sum of $5,000 each. Two of the notes 
being due and unpaid, A sold and conveyed Black- 
acre to C for $12,000 on January 2d, 1905, and on 
the same day began action against B on the two 
notes. On January 15th, 1905, B made a demand for 
a deed accompanied by a tender of the amount due 
upon his three notes and on A's refusal to convey B 
brought action. What are the rights of the parties ? 

Suppose, the further facts are proved in both ac- 
tions that on February 1, 1902, A mortgaged Black- 
acre to D for two years to secure $10,000, and that 
this mortgage was paid at maturity. What would be 
the rights of the parties? (Harvard, 1906.) 

Hunt V. Livermore (Mass. 1828) 5 Pick. 395, 2 W. Cases, 

p. 147. 
Beecher v. Conradt (N. Y. 1855) 3 Kernan 108, 2 W. 

Cases, p. 150. 
James v. Burchell (1880) 82 N. Y. 108, 2 W. Cases, p. 160, 

K. Cas. 892. 
Ziehen v. Smith (1896) 148 N. Y. 558, 2 W. Cases, p. 163. 
Hanson v. Fox, 155 CaUf. 106, 99 Pac. 489, 20 L.R.A.(N.S.) 

338. 
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Problem 80. Suppose in May I agree to sell you 
a tract of land to be deeded on July 1st. On June 1st I 
sell it to some one else but on June 15tli I get it back 
again and tender a deed to you as agreed on July 1st. 
Is not the tender good in July even though the title 
has been out of my hands in the meantime? If the 
purchaser does not act upon the sale to a third party 
regarding it as an anticipatory* breach, and does not 
make other an*angements on the faith of it, would it 
be a good defense? 

Sir Anthony Mayne's Case (Q. B. 1596), 2 W. Cases, 181. 
Traver v. Halsted, 23 Wendell, 66, 2 W. Cases, p. 273. 

Problem 81. A promised to sell, and B promised 
to buy, Blackacre for $5,000. By the terms of the 
contract possession was immediately, to be turned 
over to B and the price was to be paid, $1,000 at the 
time of the bargain and $1,000 annually thereafter 
for four successive years. The deed was to be made 
on payment of the last instalment. A submits this 
contract to you for advice shortly after the time for 
the payment of the last instalment. He says that the 
first three instalments were paid as they matured, but 
B refused to pay the fourth instalment because he 
discovered that a mortgage, given by an owner of 
Blackacre prior to A, still existed, unpaid and not 
then due, upon the premises. A further says that the 
mortgage became due shortly after the fourth instal- 
ment became due, and that he then paid the mortgage 
and notified B thereof, and demanded that B pay the 
remaining instalments. B, however, said that hear- 
ing that the mortgage would be foreclosed, he had 
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bought Whiteacre, and he demanded back from A 
the instalments which he had paid. A asks your ad- 
vice as to his rights. (Harvard, 1908.) 

Ziehen v. Smith (1896) 148 N. Y. 558, 2 W. Cases, 163. 
Hanson v. Fox, 155 Cal. 106, 99 Pac. 489, 20 L.R.A.(N.S.) 

338. 
Wald's Pollock Contr. 354, n. 86. 

Problem 82. On January 1st A and B agreed to ex- 
change A's land Blackacre for B's land Greenacre; 
the deeds to be passed October 1 following. On Jan- 
uary 2d A transferred Blackacre to X and took from 
X his agreement under seal to reconvey Blackacre 
to A at any time after July 1st that A desired. A at 
once wrote to B telling him that he had conveyed 
Blackacre, but that he expected to get in the title 
in time to carry out the exchange on October 1st. B 
did not reply to this letter. On September 1st A made 
an agreement under seal with Z to convey Greenacre 
to him October 2d. On September 15th B conveyed 
Greenacre to Y. On September 16th X conveyed 
Blackacre to A. On September 20 A learned of B's 
conveyance to Y. May he then sue B for breach of 
the agreement of January 1st? May he do so on 
October 2d, if he tendered B on October 1st a deed of 
Blackacre which B refused to accept? (Harvard, 
,1915.) 

Problem 83. A building contractor having done a 
substantial part of the work was actively engaged in 
construction with a large equipment of men, ma- 
chines, animals and material, but would evidently be 
imable to complete the work within the time speci- 
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fied in the contract, which made time of the essence. 
There being no defalcation in the grade and quality 
of the work performed, is the owner justified in ter- 
minating the contract on the ground of the inability 
of the contractor to complete the building or work 
within the time specified? 

Bradey v. Oliver, 125 Tenn. 595, 147 S. W. 1135, Ann. 
Cases, 1913C, p. 376, 384, n, 41 L.R.A.(N.S.) 60. 
• Wald, Poll. Contr. p. 354, n. 86. 

Problem 84. (a) Does the insolvency or bank- 
ruptcy of a party necessarily terminate his con- 
tracts? (b) Does it excuse provisions as to credit! 
(c) Must the solvent party tender performance on 
the chance that the trustee in bankruptcy may wish 
to assume the contract or is it the duty of the insol- 
vent or his trustee to give notice to the other party 
of his intent to proceed with the contract ? 

Ex parte Chalmers (1873) L. R. 8 Ch. Appeals, 289, 2 W. 

Cases, p. 166, 169, note. 
Florence M. Co. v. Brown, 124 U. S. 385, 389, 31 L. ed. 424, 

426, 8 Sup. Ct. Rep. 531. 
Williston Sales, sec. 662, p. 1112. 
Wald 's Pollock, Contracts, p. 323, 355. 

Problem 85. A, an army contractor, made a con- 
tract with B in which A agreed to buy and B to sell 
100 tons of hay to be delivered the following month. 
This amount was insufficient for A's needs and he 
made contracts shortly afterwards with C, D and E. 
The supply of hay in the locality being limited, B 
could not fill his contract without paying twice as 
much as he expected. A knew when he made these 
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contracts of their probable effect, but his object was 
to get hay which he needed. B refused to fulfil his 
contract and sued A, who brought a cross action 
against B. How should these actions be decided! 
(Harvard, 1904.) 

U. S. V. Peck, 102 U. S. 64, 26 L. ed. 46, 2 W. Cases, p. 179, 

180, n. 
Cheney v. Libby, 134 U. S. 68, 33 L. ed. 818, 10 Sup. Ct. 

Rep. 498. 
W. P. 361— (13-15). 
9 Cyc. 639, 641. 

See Com. v. Overby, 80 Ky. 208, K. Cases, 933. 
6 R. C. L. 976, 1020, 1029. 
5 L.R.A.(N.S.) 1105. 
30 L.R.A.(N.S.) 495. 

Problem 86. By a contract between them, made 
in May, 1900, A agreed to sell and B to buy 500 bales 
of hops, at $100 per bale, deliverj'^ to be made in 
October or November of that year. In August, A noti- 
fied B that he would refuse to furnish any hops un- 
der the contract, and that B would have to look else- 
where for the supply of his needs. B immediately 
replied, informing A that he would ignore A's notifi- 
cation, that he would hold himself in readiness to 
carry out the contract as made, and expected A on 
his part to do the same. A did not reply and no fur- 
ther communication took place between the parties. 
On December 10, 1900, B sued A for breach of the 
contract. For whom should judgment be entered 
and why? (Harvard, 1913.) 

Ripley v. McClure (1849) 4 Exch. Rep. 345, 2 W. Cases, p. 
192. 
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Cort V. Ambergate Ry. Co. 17 Q. B. 127, 2 W. Cases, 200, 

K. Cases, 839. 
Kuhlman v. Wieben, 124 Iowa 188, 105 N. W. 445, 2 L.R.A. 

(N.S.) 666. 
6 R. C. L. 930. 
52 L.R.A. 253, 256, note. 

Problem 87. Contract for sale by plaintiff to de- 
fendant of one-third of a cargo of tea to be consigned 
to plaintiff at Belfast. The original contract had 
been one of partnership which was superseded by the 
present contract of sale. The defendant claimed that 
the first contract was still in force but later notified 
plaintiff that he considered himself entitled to the tea 
under either the first or second contract, and upon 
arrival of ship, offered to receive the tea. Was plain- 
tiff excused from tendering delivery of the tea when 
defendant indicated that he would not perform his 
part of the second contract unless he were forced to 
do so? 

Ripley v. McClure, supra. 
Williston Sales, pp. 351, 353, 359. 

Problem 88. Plaintiffs contracted with defendant 
railroad company to manufacture and supply them 
with 3,900 tons of railroad chairs. The chairs were 
to be delivered in certain quantities at specified 
dates. After about half had been delivered, defend- 
ant's engineer gave notice to plaintiffs not to deliver 
any more, as they would not be wanted and that the 
company would not accept or pay for them. Action 
is brought on the contract, plaintiffs alleging readi- 
ness and willingness to perform and prevention and 
discharge of performance by the defendant company. 
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Defendant company contends that plaintiffs must 
prove not merely readiness and willingness but also 
the manufacture and tender of delivery of the chairs. 
May plaintiffs sue without manufacturing or ten- 
dering the chairs when defendant has indicated by 
repudiation that performance will not be accepted? 

Cort V. Ambergate Co. 17 Q. B. 127, 2 W. Cases, 200, K. 

Cases, 839. 
Hale V. Trout, 35 Cal. 240. 
Wald's Pollock, 353, note 79, 364, note 26. 
6 R. C. L. 930, 976. 
Williston Sales, sec. 193, p. 243, 973. 
L. S. & M. S. By. Co. v. Richards, 152 HI. 59, 38 N. E. 773, 

30 L.R.A. 33, 47. 

Problem 89. A and B made a written agreement 
in which A promised to sell and deliver his horse 
** Glory'' to B on June 1, and B promised to pay 
$1,000 for him on that day. On May 1 B said to A, 
'*I shall not carry out that contract for a horse I 
made with you/' and subsequently reiterated the 
statement. ** Glory" broke one of his legs on May 
31. On June 2 A sued B. What are his rights? 
(Harvard, 1901.) 

Gray v. Smith, 76 Fed. 525, 83 Fed. 824, 2 W. Cases, p. 279. 
Gerli v. Poidebard Silk Mfg. Co. 57 N. J. L. 432. 
Wells Fargo & Co. v. Page, 48 Ore. 74, 82 Pac. 856, 3 
L.R.A.(N.S.) 103. 

Problem 90. A agreed to sell and deliver on July 
1 certain goods, and B agreed to buy and pay for 
them on that day. June 30 B wrote A : * * I shall not 
fulfil my contract.'' July 2 A sued B for the price. 
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B pleaded in effect (1) that A had made no tender of 
the goods, (2) that June 30 A had not in his posses- 
sion goods which would fulfil the requirements of the 
contract, and. that from the peculiar character of the 
goods it would have been impossible for A to have 
obtained them for some weeks thereafter. A de- 
murred to each plea. What judgment should be 
given on the demurrers? (Harvard, 1903.) 

See cases above, also : 

Robertson v. Davenport & Patterson (1855) 27 Ala. 574, 2 

W. Cases, p. 169. 
Shales v. 'Seignoret, 1 Ld. Raymond, 440, 2 W. Cases, p. 

182. 
Gray v. Smith, supra. 

Problem 91. Assumpsit by A against X, upon 
mutual promises. by A to erect a library building up- 
on a certain acre lot and to convey the lot and build- 
ing when completed to the town of M, and by X to 
pay to A one. week after such conveyance $10,000. 
Two days after this agreement, P died, giving by his 
will a lot of land and $25,000 to the town of M for the 
erection of a library building. X thereupon notified 
A not to erect the building on his land, declaring that 
he would have his labor for his pains if he did build 
it. A nevertheless erected the building and conveyed 
it with the acre lot to the town of M, and now claims 
the $10,000 from X. Is his claim valid? (Harvard, 
1899.) 

Clark. V. Marsiglia (N. Y. 1845) 1 Denio. 317, 2 W. Cases, 

p. 254. 
6 R. C. L. 1030. 
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Davis V. Bronson, 2 N. D. 300, 50 N. W. 836, 33 A. S. R. 
783, 791, n, 16 L.R.A. 655, n. 

Problem 92. In 1908, by written contract, A prom- 
ised to pay B $50 a month while C lived, and B in con- 
sideration thereof promised to support C for the rest 
of C's life. In April, 1911, A notified B to cease giv- 
ing C support, as A would no longer pay the $50,00 
a month. C wants to know : (a) if B has a right to 
continue to furnish C support and charge A; (b) if 
B should decide to stop supporting C, whether C 
could recover against A or B or both. Advise C 
fully. 

Williston Sales, sec. 589, pp. 977, 978. 

References, supra, 91. 

Problems, supra, Chap. VI, p. 143. 



CHAPTER IX. 

REMEDIES FOR THE ENFORCEMENT OF CON- 
TRACTUAL DUTIES, JUDICIAL AND CON- 
VENTIONAL. 

Sec. 1. Anticipatory Breach and Suit. 

Problem 1. Plaintiff agreed with defendant to. en- 
ter his employ as a courier and to travel with him for 
three months from June 1st next at a certain monthly 
wage. In May defendant notified plaintiff that he 
would not require his services after all and plaintiff 
sue at once, (a) Must plaintiff wait imtil the date 
when performance is due to begin suit to enforce the 
contract? (b) Is it possible to break a contract be- 
fore the date when its performance comes due ? (c) 
Must the court choose one horn of the dilemma that 
plaintiff must either remain idle, ready and willing 
to perform, in order to preserve his remedy or else 
have an immediate right of action ? (d) Does a right 
of action to enforce contractual duty necessarily in- 
volve a present breach of the duty, or is not a threat- 
ened breach sufficient? 

Hochster v. De la Tour, 2 El. & Bl. 678, 6 Eng. Eul. Cas. 

576, and note, 2 W. Cas. 213, K. Cas. 849. 
6 R. C. L. 1023. 
Wald 's Poll. Contr. p. 359. 

Note: Suppose A tells B he is going to trespass 

251 
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upon his land tomorrow, may not B obtain an in- 
junction in a proper case to prevent the threatened 
trespass ? 

An action for damages for breach of contract is in 
its nature not so much an action for a wrong done as 
an action to enforce the duty of performance by giv- 
ing a substitute, viz.: the money value of the per- 
formance. Ordinarily it is true that law and equity 
offer a remedy* for the enforcement of contractual 
duty only when a breach of duty has already oc- 
curred. But is it illogical to allow an action to en- 
force contractual duty when a breach is merely 
threatened? 

Proof of claims is allowed in bankruptcy or pro- 
bate proceedings before the time stipulated for per- 
formance. 

In re Neff (1907) 157 Fed. 57, K. Cas. p. 878, n. 

Problem 2. Where a vendor repudiates a contract 
for the sale of land, may the vendee bring a suit for 
specific performance without waiting until the time 
for performance has arrived? If so, should the de- 
cree declare the contract to be binding on the vendor 
and designate some one to whom the vendee may 
pay the instalments in order that performance may 
be according to the terms of the contract? 

Miller v. Jones, 68 W. Va. 526, 71 S. E. 248, 36 L.R.A. 
(N.S.) 408. 

Problem 3. Ames sold to Beale the celebrated 
horse **Dan Patch,'' Ames to retain possession for 
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thirty days. Beale paid one-fourth down at time con- 
tract was made and it was agreed that he should pay 
the balance when the horse was delivered. The day 
after this contract was made, Ames had a chance to 
sell **Dan Patch'' to Crossley for a much larger sum, 
and did so, Crossley paying cash and receiving pos- 
session of the horse at once. Crossley did not know 
of the contract with Beale. Beale learned of this 
transaction with Crossley a day later, and at once 
brought this action of special assumpsit against 
Ames. Write an argument: (a) in favor of his 
right to recover; (b) against his right to recover. 
(Chicago, 1912.) 

Problem 3a. (a) What right is violated by an antici- 
patory breach of contract ? Is it an inchoate right to 
have the contract kept open? Is there not rather a 
mere threat of legal injury? (b) Is actual and not 
anticipated injury the sole ground of legal action? 
(c) Distinguish excuse and right to rescind from an 
inunediate right of action upon repudiation. 

Frost V. Knight, L. R. 7 Exch. Ill, 2 W. Cases, 221, K. 

Cas. 856. 
Daniels v. Newton, 114 Mass. 530, 19 Am. Rep. 384, 2 W. 

Cases, p. 241. 
Stanford v. McGill, 6 No. Dak. 536, 72 N. W. 938, 38 L.R.A. 

760. 
Williston Sales, sec. 585, p. 970. 
Wald's Pollock, Contracts, p. 361. 

Problem 4* Will mere inability to perform consti- 
tute an anticipatory breach equivalent to a repudia- 
tion, for which a contract may be rescinded or for 
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which an action for a breach will lie prior to the date 
fixed for completion of the contract, and while per- 
formance is still being attempted? 

Brady v. Oliver, 125 Tenn. 595, 147 S. W. 1135, Annot. 

Cases, 1913C, p. 376, 384, note, 41 L.R.A.(N.S.) 60. 
Johnston v. Milling, 16 Q. B. D. 460, 2 W. Cases, p. 226. 
See Dingley v. Oler, 117 U. S. 490, 29 L. ed. 984, 6 Sup. Ct. 

Rep. 850, 2 W. Cases, p. 235. 

Problem 5. If there is a contract containing sev- 
eral stipulations, for example, a lease with covenants 
to repair, etc., can the party sue in respect of an an- 
ticipatory breach of one stipulation? Does the doc- 
trine apply to any case where the plaintiff cannot put 
an end to the contract in its entirety ? 

Johnston v. Milling (supra). 

Problem 6. Defendant agreed to support plain- 
tiff, an old man, for the rest of his life, and he con- 
veyed to her certain real property. Defendant sup- 
ported the plaintiff for a time, but then ceased to 
furnish support. Can damages be recovered for fail- 
ure to furnish support prior to the commencement of 
the action only, or may plaintiff recover damages for 
breach of the contract as a whole, including future 
as well as past failure to support? How can the con- 
tract be entirely broken if the whole performance is 
not yet due? Is there any distinction on principle 
between this and anticipatory breach? 

Parker v. Russell (1882) 133 Mass. 734, 2 W. Cases 250. 
Edwards v. Slate (1904) 184 Mass. 317. 
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Pierce v. Term. etc. R. R. Co. 173 U. S. 1, 43 L. ed. 591, 19 

Sup. Ct. Rep. 335. 
Wald, Pollock on Contracts, p. 362. 

Problem 6a. A, being desirous of providing for 
an old servant, before his (A's) death, conveyed two 
city lots to B for B 's promise to pay the old servant, 
C, $20 a month as long as he (C) lived. B made these 
payments for about seven years and then refused to 
continue them. What, if any, are C's rights? (Chi- 
cago, 1911.) 

Problem 7. A employed B to work for him on his 
^arm at $50 a month, for one year beginning January 
1, 1911. Just before this day came, A informed B 
that he would not be wanted, and forbade B to begin 
work. On February 10, 1911, B sued A for breach 
of contract. What is the measure of his damages? 
Can B again sue A on this contract? (Harvard, 
1913.) 

Parker v. Russell (1882) 133 Mass. 74, 2 W. Cases, p. 250. 

Pakas V. HoUingshead, 184 N. Y. 211, 77 N. E. 40, 3 L.R.A. 
(N.S.) 1042. 

Williston, Sales, see. 500, 500a, b, sec. 585. 

GaU V. Gall, 126 Wis. 390, 105 N. W. 953 (contract of sup- 
port in consideration of conveyance by parent to child. 
Action for a prior annual payment not an election which 
precludes rescission for breach of condition subsequent.) 

Gordon v. Brewster, 7 Wis. 355. 

Dugan V. Anderson, 36 Md. 567, 11 Am. Rep. 509. 

Olmstead v. Bach, 78 Md. 132, 44 A. S. R. 273, 22 L.R.A. 74. 

6 R. C. L. 1033. 

1 R. C. L. 322, 351. 

See notes 6 L.R.A.(N.S.) 53, 112. 
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Problem 8. A promised to serve B as housekeeper 
during the remainder of B 's life in return for a prom- 
ise by B to leave her a large legacy. After some 
years of service by A, B said to her: **I am very glad 
of course to have you stay on here and act as house- 
keeper but I have concluded not to leave you the leg- 
acy we talked of.'' What are A's rights? (Harvard, 
1910.) 



Henry v. Rowell (1900) 63 N. Y. A. D. 620, 64 N. Y. Supp. 

488, 2 W. Cases 253, n. 
Ga Nun v. Palmer, 202 N. Y. 483, 96 N. E. 99, 36 L.R.A. 

(N.S.) 922. 
Edwards v. Slate, 184 Mass. 317. 
39 Am. Law Reg. (N.S.) 678. 
Ashley, Contracts, p. 288. 



Problem 9. A benefit insurance association issued 
a certificate agreeing to pay to the wife of the holder 
$5,000 on his death, on condition that he pay all as- 
sessments or premiums under the by-laws then in 
force or as they might thereafter be amended. A 
by-law was passed which limited the highest amount 
payable on any certificate heretofore issued to $2,000, 
whereupon the association refused to accept assess- 
ments tendered on the $5,000 basis. The certificate 
holder paid on the new basis, under protest, claiming 
to be entitled to the $5,000 benefit. He did not con- 
tinue tendering assessments on this basis, however. 
Plaintiff now sues to recover (1) the value of his pol- 
icy or (2) the assessments already paid with inter- 
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est, or (3) a decree of specific performance. Is the 
deatli of the plaintiff a condition precedent to any 
action on the benefit certificate, upon which nothing 
is now due ? Has any present breach of contrjact been 
committed ? 

O'Neil V. Supreme Council, 70 N. J. L. 410, 57 Atlantic, 

463, 1 A. & E. Annot. Cases, 422. 
Cp. Kelley v. Security M. L. Ins, Co. 186 N. Y. 16, 9 Annot. 

Cases, 661, K. Cases, p. 875. 
Merrick v. N. W. Natl. Life Ins. Co. 124 Wis. 221, 102 

N. W. 593. 
Wald's Pollock, Contracts, p. 363. 
20 Harvard Law Review, 233, 17 H. L. R. 46. 
Porter v. American Legion, 183 Mass. 326. 

Problem 10- On May 1st, B promised to deliver 
to A ten barrels of flour on July 1st at $5 per barrel. 
On June 1 A wrote to B saying that he should not 
want the flour. B did not reply to this letter, and on 
June 28 purchased for $50 ten barrels of flour which 
he intended to tender to A on July 1st. On June 
30th the price of flour suddenly jumped to $10 per 
barrel. A, on that day, wrote to B demanding per- 
formance of the contract, but the letter was delayed 
in transmission, and did not reach B until July 3d. 
He still had the flour, but declined to deliver it to A 
and subsequently sold it to C for $10 per barrel. A 
sues B for breach of contract. Judgment? (Stan- 
ford.) 

Traver v. Halsted (N. Y. 1840) 23 Wendell, 66, 2 W. Cases, 

p. 273. 
Zuck V. McClure (1881) 98 Pa. St. 541, 2 W. Cases, p. 256. 

17 
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Problem 11. A agreed to sell, and B agreed to 
buy, 100 cases of boots to be manufactured at A's fac- 
tory during the ensuing month and delivered the last 
day of that month. The middle of the month the 
buyer repudiated this contract, and the seller wrote 
back: **I accept your repudiation as an immediate 
breach of contract.'' On the next day the factory 
was totally destroyed by fire. What are the rights 
of the parties, supposing the events take place in 
England and action is to be brought there? What 
would their rights be if the events took place in 
Massachusetts and action was to be brought there? 

Gray v. Smith, 76 Fed. 525, 83 Fed. 824, 2 Williston Cases, 

p. 279. 
Hochster v. De La Tour, supra, 1. 
Daniels v. Newton, supra, 3a. 

Problem 12. A and B promise to marry each 
other at the end of a year. A buys an engagement 
ring of C, which he pays for by giving his note for the 
price, payable in one year. At the end of three 
months A refuses to marry B, and tells C that he will 
not pay his note when it comes due. B and C imme- 
diately begin suits against A. What are the rights of 
B and C respectively? (Northwestern, 1895.) 

Frost V. Knight, supra, 3a. 

Benecke v. Haebler (1900) 38 App. Div. (N. Y.) 344, affi'd 

166 N. Y. 631. 
See also Kelly v. Security etc. Ins. Co. 186 N. Y. 16, K. 

Cas. 877, n. 

Problem 13. A contractor had fully performed 
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his side of a contract for work and labor which was 
to be paid for in five instahnents, the first to be paid 
60 days after completion of the work and the remain- 
ing instalments monthly until the amount due should 
be fully paid. The defendant failed to pay the first 
instalment and refused to make any payments what- 
soever for the work. Plaintiff, the contractor, sued 
for the whole Amount of the contract at once, al- 
though only one instalment had matured at the com- 
mencement of the action. All are due at the time of 
the trial. Can plaintiff recover them all in this 
action ? 

Flynn v. Mowry, 131 Ca. 481, 486, 63 Pac. 724, 2 W. Cases, 

, 253, n. 
See Kelly v. Security M. L. Ins. Co. 186 N. Y. 16, K. Cas. 

875, 877, n. 

Problem 14. By a contract a brother agreed to 
support his sister during her life and she agreed to 
leave him all the property she should own at the time 
of her death. She lived with him 12 years and then 
left, not intending to return. Fourteen years later 
she dies, leaving plaintiff only $100 out of a large 
estate. Statute of limitations is 6 years. Is action, 
barred by statute of limitations? Did breach arise 
until failure to leave a will giving plaintiff her prop- 
erty? Does the statute of limitations begin to run 
from the time of the repudiation, or does it only run 
from the time when performance was due, (a) on 
quantum meruit for value of services rendered; (b) 
for damages on the express contract? 
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Ga Nun v. Palmer (1911) 202 N. Y. 483, 96 N. E. 99, 36 

L.R.A.(N.S.) 922. 
Henry v. Howell, 64 N. Y. Supp. 488, 2 W. Cases, 253, n. 
Pittman v. Pittman, 110 Ky. 306, 61 S. W. 461. 
15 H. L. R. 153. 
39 Am. L. Reg. (N.S.) 678. 
Warden v. Hinds, 163 Fed. 201. 
Ashley, Contracts, p. 288. 

Problem 15. January 5, 1900, A and B entered 
into a contract in writing whereby A agreed to sup- 
port B for the rest of B 's life, and in return B agreed 
to leave A, by B's will, a certain piece of real prop- 
erty and $10,000. A supported B, at A's home, until 
February 1, 1903, when B left, saying that he would 
no longer be bound by the contract, would have noth- 
ing more to do with A, and would will all his prop- 
erty to someone else. A begged B to stay, and, after 
B left, A wrote B, offering to perform, but B never 
answered. May 5, 1913, B died, leaving a will which 
gives all his property to Northwestern University. 
The piece of real property was and is worth $3,500. 
It cost A $1,500 to support B during the three years 
and a little over that B let A perform. B 's executor 
and Northwestern Universitv insist that A has no 
cause of action that is not barred by the state statute 
of limitations, which, you may assume, fixes a ten 
year period for action on contracts and quasi-con- 
tracts. Advise A as to his rights. (N. W. 1913.) 

Henry v. Rowell (1900) 64 N. Y. Supp. 488, 2 W. Cas. p. 

253, n. 
Ga Nun v. Palmer, 202 N. Y. 483, 96 N. E. 99, 36 L.R.A. 

(N.S.) 922. 
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Problem 16. B went to the carriage factory of A 
and selected a certain unfinished carriage, which he 
agreed to buy and which A agreed to sell at a certain 
price, when completed at a time and in a way then 
agreed upon between them. A proceeded to finish 
the carriage according to the agreement, but when 
it was completed at a day more than a month before 
the time B was to receive it, A sold the carriage to 
D. B having heard of this sale through a third per- 
son, at once bought another carriage, but did not 
notify A of this fact. D having failed to take the 
carriage, A tendered it to B according to his original 
contract, on the date agreed upon. B refused to ac- 
cept it, and then notified A that he had bought an- 
other carriage. What are the rights of the parties? 
(Harvard, 1913.) 

James v. Burchell (1880) 82 N. Y. 108, 2 W. Gas. 160. 
Zuck V. McClure, 98 Pa. St. 541, 2 W. Cas. 256. 

Problem 17. After repudiation of a contract for 
a sale of one hundred thousand bushels of barlev at 
$1.20 per bushel to be delivered three months hence, 
is it the duty of the seller to mitigate damages bj^ 
making at once another contract with a third person 
similar to that repudiated, if the market prices are 
tending in a direction that indicates that this would 
be the more profitable course for the defendant? 
May plaintiff wait until the day for delivery, and 
then on failure of the buyer to receive the barley on . 
tender resell it on the market within a reasonable 
time? 
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Kadish v. Young, 108 111. 170, 2 W. Cas. 265, 48 Am. Rep. 

548. 
Williston Sales, sees. 546-^88, p. 976, 977. 
See also note 42 L.R.A.(N.S.) 669, on resale to fix damages 

for refusal of purchaser to accept goods. 
125 A. S. R. 780. 



Sec. 2. Remedy on Quantum Meruit. 

Problem 18. The plaintiffs contracted to do the 
stone work, masonry and blasting on three miles of 
railroad, defendants to pay specified prices per cubic 
yard. After a month's work the location of the rail- 
road was changed and the plaintiffs were directed 
to cease further work. They complied, and presented 
a bill for labor and material furnished by them, at a 
rate above the compensation prescribed in the con- 
tract, but not above the reasonable value of the 
actual amount of labor and materials expended. 

May they either (1) recover damages for non- 
completion, e. g., preparations, expenses, anticipated 
profits, etc.; or (2) rescind and claim the full value 
of services performed at their actual w^orth? What 
is meant by suing on a quantum meruit ? Is the obli- 
gation contractual or quasi-contractual? Is the re- 
covery limited to the contract price or rate? 

Derby v. Johnson, 21 Vt. 17, H. & W. Cases, p. 646. 

Hale V. Trout, 35 Cal. 229. 

43 L.R.A.(N.S.) 1011, note. 

Valente v. Weinberg (1907) 80 Conn. 134, 13 L.R.A.(N.S.) 

448, 67 Atl. 369. 
6 R. C. L. p. 1031. 
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Problem 19. Britton agreed to labor for a year at 
ono hundred ($100.00) dollars per month, but at the 
expiration of 9 months he abandoned his contract. 
His wages were payable at the expiration of his 
term's service. Defendant pleads that the contract 
is entire and that complete performance is a condi- 
tion precedent to his obligation to pay wages. If the 
plaintiff after performing his contract in large part 
voluntarily abandons fm^ther performance, may he 
recover the reasonable value of his part performance 
after deducting therefrom any damages sustained 
by the defendant by reason of his non-completion of 
his contract? 

Britton v. Turner, 6 N. H. 481, 26 Am. Dec. 713. 
Woodward Quasi-Contract, p. 267. 
Keener Quasi-Contract, p. 225. 

U. S. V. MoUoy (1906) 144 Fed. 321, 11 L.R.A.(N.S.) 487. 
Dakin & Co. v. Lee, 84 L. J. K. B. (N.S.) 894. 
6 L.R.A.(N.S.) 624, note.. 
Ashley, 24 Yale Law Journal, 544. 
Keener Quasi-Contract, p. 225. 
6 R. C. L. 974, 975. 

Sullivan v. Sullivan, 122 Ky. 707, 92 S. W. 996, 7 L.R.A. 
(N.S.) 156, 13 Ann. Cas. 163. 

Problem 20. If a building contractor substan- 
tially performs his contract but departs in some par- 
ticulars from the plans and specifications of the con- 
tract, may he recover the price: (1) upon the 
contract, or (2) upon quantum meruit, if an allow- 
ance out of the contract price will give the owner 
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full indemrdtv for the defects and the breach is in- 
advertent and unintentional? May there be any re- 
covery when the performance is partial only and less 
than substantially complete, for the value added to 
the owner's land? 



Poeller v. Heintz, 137 Wis. 169, 118 N. W. 543, 24 L.R.A. 

(N.S.) 327, and note. 
Hay ward v. Leonard, 7 Pick. 181, 19 Am. Dec. 268, 269. 
Gillis V. Cobe, 177 Mass. 584, 59 N. E. 455, 463. 
Woodward Quasi Contracts, p. 277. 
See Page on Contracts, sec. 1387. 
24 Yale Law Journal, 608, n. 



Sec. 3. Forfeitures, Penalties and Liquidated Dam- 
ages. 
Problem 21. Gilbert, the purchaser in a land con- 
tract, deposited $10,000 in the Wells, Fargo Bank as 
a forfeit to the vendors, Benson & Hyde, in case of 
failure to perform the contract for the purchase of 
certain timber land. The timber was burned and Gil- 
bert repudiated the contract and demanded the re- 
turn of his deposit. The vendors were not in a posi- 
tion to perfect title or to require Gilbert to pay the 
balance. Did the anticipatory breach by Gilbert ex- 
cuse Benson & Hyde from tendering a deed or show- 
ing ability to perform in order to declare a forfeiture 
for the vendee's default. Are Benson & Hyde en- 
titled to the forfeit money, unless they are them- 
selves ready and able to convey title? Must the 
vendor perfect his title before declaring a forfeiture, 
where the vendee repudiates? 
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Wells, Fargo & Co. v. Page, 48 Ore. 74, 82 Pac. 856, 3 

L.R.A.(N.S.) 103. 
Gray v. Smith, 76 Fed. 525^ 83 Fed. 824, 2 W. Cases, 279. 

Problem 22. Can a forfeiture be declared as 
against a purchaser who has met all his payments 
under a land contract except the last, without tender 
of a deed on the part of the vendor, the delivery of 
a deed being concurrent with the payment of the last 
instalment? Can either party put the other in de- 
fault without a tender? 

Reese v. Westfield, 56 Wash. 415, 105 Pac. 837, 28 L.R.A. 

(N.S.) 956. 
Hall V. Delaplaine, 5 Wis. 206, 68 Am. Dec. 57, 85 note, on 

forfeiture for breach of contract for sale of land. 
See also 4 A. S. R. 327, 21 A. S. R. 662, 105 A. S. R. 784. 

Problem 23. After the vendee's breach of his 
covenant to pay, where this is an express condition 
precedent to the right to a deed, what are the vend- 
or's rights? May he retain to his own use the moneys 
paid by the vendee, vv^hether or not the contract de- 
clares that such moneys shall upon breach be for- 
feited as liquidated damages? Is it merely a matter 
of generosity whether he shall declare a rescission 
and repay moneys received if he wishes to refuse to 
proceed with the contract? 

Glock V. Howard, 123 Cal. p. 1, 55 Pac. 713, 43 L.R.A. 199. 
Boone v. Templeman, 152 Cal. 181. 
See 34 L.R.A. (N.S.) 22, 27, n. 

Problem 24. Before a vendor can abandon a land 
contract for the vendee's breach and treat it as at 
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an end, must he refund or offer to refund the monev 
paid in performance of it with legal accrued interest ? 
Must the vendor either rescind or hold himself in 
readiness to perform and rely on a cross action for 
damages for a breach by the vendee? May the 
vendor retain such part performance as he has re- 
ceived and at the same time resist an action for spe- 
cific performance? 

Frink v. Thomas, 20 Ore. 265, 25 Pac. 717, 12 L.R.A. 239. 
Daniels v. Englehart, 18 Idaho, 548, 39 L.R.A.(N.S.) 938, 

note. 
Lytle V. Scottish American Mortgage Co. 122 Ga. 458, 50 

S. E. 402. 
Drew V. Peddlar, 87 Cal. 443, 22 A. S. R. 258. 

Problem 25. Action by a purchaser to recover 
back $2,000 paid by him to defendant as part of the 
purchase price on a sale of real estate, which sale 
plaintiff declined to complete. It is argued for de- 
fendant that a person can not bring action for his 
own violation and infraction of a solemn contract or 
get back payments made thereimder, citing — 

Glock V. Howard, 123 Cal. 1, 43 L.R.A. 199. 

It is argued for plaintiff that defendant has sold 
the property for a price largely in excess of the price 
agreed to be paid by the plaintiff and, not being 
damaged, he can not keep the $2,000 paid by plain- 
tiff but must return it. 

Is the vendor liable to a defaulting purchaser to 
restore advance payments unless the vendor elects 
to rescind ? Suppose the purchaser reconsidered his 
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refusal and tendered payment to the vendor before 
resale, can he have either specific perfoimance or 
recovery of the payments made? 

Sanders v. Brock (Pa.) 79 Atl. 772, 35 L.R.A.(N.S.) 532. 
Cp. Pierce v. Staub, 78 Conn. 459, 62 Atl. 760, 3 L.R.A. 
(N.S). 785, note. 

Problem 26. Action to recover money paid on a 
land contract. There was a provision that payments 
made might be retained by the vendor as rent, free 
and clear of any demand of the vendee in case of 
default. The purchaser failed to keep up his pay- 
ments on time, and the defendant vendor ejected 
him. $2,971 had been paid by the plaintiff and it was 
found that the value of the use of the land was $1,555. 
May what is called rent be shown to have been really 
a part of the purchase money and a device to obtain 
a penalty? Should the purchaser recover his pay- 
ments over and above the value of the use of the land 
and damages where his only default was a failure to 
pay instalments of the price on time? 

Barnes v. Clement, 12 S. Dak. 270, 81 N. W. 301. 
Lytle V. Scottish American Mortgage Co. 122 Ga. 458, 50 
S. E. 402. 

Problem 26a. Will equity ever relieve the parties 
to a land contract from a penalty or forfeiture im- 
posed by a condition precedent in the contract? 

Gates V. Parmly, 93 Wis. 294, 306. 

Cp. Davis V. Gray, 16 Wall. U. S..229, 230, 21 L. ed. 456. 

Wells V. Smith, 2 Edwards Chane. (N. Y.) 78-83. 
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Note. By Montana Revised Codes, section 6039, 
it is provided, ** Whenever by the terms of an obli- 
gation a party thereto incurs a forfeiture by reason 
of his failure to comply with its provisions, he may 
be relieved therefrom upon making full compensa- 
tion to the other party, except in case of a grossly 
negligent, wilful, or fraudulent breach of duty/' 

Does this change the conunon-law rule that one 
who is guilty of a breach of his contract by stopping 
short of full performance, cannot recover payments 
made prior to the breach? 

CUfton V. Wilson, (Mont. 1913) 132 Pac. 424. 
Rayfield v. Van Meter, 120 Cal. 416 (Cal. Civ. Code, sec. 
3275). 

Problem 27. Defendant on agreeing to purchase 
land deposited a check for less than 1/10 of the price 
to be paid, agreeing to forfeit the sum deposited in 
case he did not carry out the contract. Can the 
vendor enforce the check if the vendee stops pay- 
ment thereon and unjustifiably refuses to execute the 
contract ? 

Moore v. Dnrman, 63 N. J. Equity, 96, 51 Atl. 449. 
See Atwood v. Fagan (Tex. C. A.) 134 S. W. 765. 

Problem 28. May a vendor retain deposit money 
as a forfeit even when he rescinds the contract? 

See 25 H. L. Rev. 479. 

Thompson v. Kelly, 101 Mass. 291, 3 Am. Rep. 353. 

Problem 29. A building contract provides for the 
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completion of a dwelling not later than January 1, 
1908, for $5,400, and in the event that the said resi- 
dence is not fully completed by said date, then the 
contractor is to pay the owner $10 per day for each 
day the said residence remains incomplete by way 
of liquidated damages. The building was not com- 
pleted until March 7th, 1908, and the defendant with- 
held the sum of $660 from the contract price as liqui- 
dated damages. The rental value was $35 per month 
only, but the owner's wife was in a family way, and 
he particularly desired to occupy his own home. In 
view of the fact that the building was not intended 
for rental purposes but as a home, can the stipulated 
damages be regarded as invalid as being a jpenalty, 
when considered in connection with the cost of the 
property and the rental value ? 

Crawford v. Heatwole, 110 Va. 358, 66 S. E. 46, 34 L.R.A. 
(N.S.) 587, note as to whether provision for a fixed for- 
feit of a pecuniary sum, in event of default in per- 
formance of a land contract is penalty or liquidated 
damages. 

See elaborate note to the case of Madler v. Silverstone, 55 

Wash. 159, 104 Pac. 165, 34 L.R.A. (N.S.) 4-31. 
See also notes in 1 Annot. Cases, •244, 10 Annot. Cases, 225. 

What is the effect of a provision for remission 
of interest if payment is made at maturity, as com- 
pared with a provision for a higher rate in case of 
default? 

See 46 L.R.A. (N.S.) 897, note. 
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Problem 30. A and B are habitual users of to- 
bacco. January 1, 1897, they make an agreement as 
follows : * ' Each of us having sworn off from the use 
of tobacco, we mutually agree that the one who first 
uses tobacco again shall pay the other $100.'' This 
agreement is in writing, signed by tHe parties. Feb- 
ruary 1, A begins using tobacco again. Can B 
recover the $100? (Northwestern, 1897.) 

Problem 30a. If a single sum is agreed to be paid 
indifferently on the breach of any one of a number 
of stipulations in a contract of different degrees of 
importance, does this show the payment to be a pen- 
alty rather than liquidated damages? 

Dunlap etc. Co. v. New Garage Co. [1915] A. C. 79. 
See 34 L.R.A.(N.S.) 4, note. 

Sec. 4. Arbitration and Award. 

Problem 31. Is an agreement to arbitrate all dis- 
putes which shall arise in connection with the per- 
formance of a contract, both as to liability and as to 
loss or damages, any bar to a suit on the contract? 
Is it illegal to provide that arbitration shall be a 
condition precedent to any suit or action in court if 
the arbitration clause includes all disputes that may 
arise on a contract, and is not confined to questions 
which affect the amount of damages ? 

Scott V. Avery (1856) 5 II. of L. 811, 2 W. Cases, 455. 
Williams v. Branning Mfg. Co. 154 N. C. 205, 70 S. E. 290, 

47 Ij.R.A.(N.S.) 337, note on arbitration agreements, 

their validity and binding force. 
Randall v. American Fire Ins. Co. 10 Mont. 340, 367, 24 

Am. State Rep. 50. 
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Problem 32. Is an award by arbitrators without 
payment or satisfaction thereof any bar to an action 
on the original demand submitted to arbitration? 

Freeman v. Bernard (K. B. 1702) 1 Lord Raymond, 247, 

2 Williston Cases, 636. 
Allen V. Milner, 2 C. & J. 47, 2 W. Cases, 637. 
Wald 's Pollock, Contr. p. 877. 

Problem 33. Action on the award of arbitrator 
named in a building contract. The arbitrator made 
a partial award but failed through mistake to decide 
part of the dispute submitted to him. He later made 
a complete disposition of the case after notice of rev- 
ocation of his appointment by the defendant. May 
the contract of submission be revoked and may de- 
fendants withdraw from it at any time before a final 
decision or award has been published? 

Frederick v. Margwarth, 221 Pa. 418, 70 Atl. 797, 18 

L.R.A.(N.S.) 1246. 
Cp. Boston etc. Ry. Co. v. Nassau etc. Ry. 139 Mass. 463, 

31 N. E. 75, 2 W. Cases, 642. 
See also 47 L.R.A.(N.S.) 399, 407, 5 A. & E. Enc. L. & 

Procedure, p. 54, 69, 138 A. S. R. 640, note.- 
Wald's Pollock, Contracts, 878. 

Problem 34. Plaintiff and defendant submit sev- 
eral matters of difference growing out of a contract 
to arbitration. After the controversy had been heard 
by the arbitrators but before they had rendered their 
award, the present action was commenced to recover 
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damages for breach of the contract. The arbitrators 
thereafter rendered their award, passing on the mat- 
ters submitted to them. 

Was this award a bar to the prosecution of this 
suit begun before the award, or was bringing suit 
before award a revocation of the submission to arbi- 
tration ? 

« 

W.illiams v. Branning: Mfg. Co. 153 N. C. 7, 68 S. E. 902, 
31L.R.A.(N.S.) 679. 

Problem 35. A insured his house in the Globe Fire 
Insurance Co. By the terms of the policy the com- 
pany undertook to pay ''all damage which the in- 
sured shall suffer by fire . . . not exceeding $1,500, 
but subject always to the conditions and stipulations 
indorsed hereon.'' Among the stipulations and con- 
ditions indorsed was the following: 

"X. That in case of difference of opinion as to 
the amount of loss or damage, such difference shall 
be submitted to the judgment of two disinterested 
men mutually chosen (who in case of disagreement 
shall select a third) whose award shall be conclusive 
and binding on both parties." 

The house was damaged by fire and two arbitrators 
were chosen. But they failed to agree as to the 
amount of damage, and refused to select a third arbi- 
trator. In this situation A was approached bj^ C, a 
lawyer, who advised A to sue the company and of- 
fered to bring the action and pay all the expenses 
thereof if A would agree to pay C a sum equal to one 
third of the amount recovered from the company. A 
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I 

agreed and the suit was brought. Judgment? (Stan- 
ford, 1911.) 

Old Sancelito Land Co. v. Assurance Co. 66 Cal. 253. 

Scott V. Avery, 5 H. of L. 811, 2 W. 455. 

Hamilton v. Liverpool Ins. Co. (1890) 136 U. S. 242, 34 

L. ed. 419, 10 Sup. Ct. Rep. 945, 2 W. Cas. 461, n. 
Wald's Pollock, Contr. 448, 449, n, 2. 
A. C. Bumham in 11 Harv. Law Rev. 234. 
See notes 15 L.R.A.(N.S.) 1055, 1078, 28 L.R.A.(N.S.) 104. 
Small V. The C. R. I. & P. R. Co. 55 Iowa, 583, 2 W. Cas. 

436, 437, n, 
(Right of third party to take advantage of champerty). 
See 14 L.R.A. 785, n. 35 L.R.A.(N.S.) 513, n. 

Problem 36. In a fire insurance policy the insur- 
ing company insured plaintiff's house against loss by 
fire to the amount of $5,0(X). The policy contained 
a provision that, in case of loss by fire, the amount 
of loss should be deteimined by arbitration, if the 
parties could not agree. Each party to the contract 
was to select an arbitrator and the two so selected 
to name a third, and it was also provided that the 
finding of the arbitrators should be binding on the 
parties. 

A fire having occurred, plaintiff brought suit on 
the policy, ignoring the agreement to arbitrate the 
amount of the loss sustained. Defendant company 
sets up the arbitration clause as a defense. What are 
the rights of the parties? (Michigan, 1913.) 

See note 15 L.R.A.(N.S.) 1067, 1069. 
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CHAPTER X. 

SUPERVENING IMPOSSIBILITY AND RADI- 
CAL CHANGE OF CIRCUMSTANCES AS 
EXCUSING DUTY OF PERFORMANCE. 

Sec. 1. Interference by Governmental Authority 
(Act of Law) . 
Problem 1. Action on a covenant in a lease given 
by defendant to plaintiff Whereby defendant lessor 
agreed that neither he nor his assigns would permit 
any building to be erected on his open lot fronting 
on the leased premises. Is it any defense to a breach 
of this covenant that a railway company took the lot 
from the defendant by eminent domain and built a 
railway station there? Does it matter whether the 
statute which authorized such taking was passed be- 
fore or after the lease ? 

Bailey v, De Crespigny, L. R. 4 Q. B. 180, 2 W. Cases, 286, 

K. Cases, 928. 
6 R. C. L. 1000. 
Waldos Pollcck, Contr. p. 525. 

Problem 2. Defendant owned a street railway in 
San Diego and plaintiffs were owners of lands to 
which they desired to have the railway extended- 
Defendant contracted to run regular trains every day 
for a period of ten years or to forfeit to plaintiffs an 
extension of its road. In a suit to foreclose a mort- 
gage, a receiver took possession of the road. Is this 

274 
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any excuse for non-performance ? Is interference by 
a private litigant by a judicial process to be regarded 
as prevention by operation of law? Is not **act of 
law ' ' equivalent to act of governmental authority ? 

Klauber v. San Diego Street Car Co, 95 Cal. 353, 357, 30 

Pac. 555. 
Sample v. Fresno, 129 Cal. 222, 61 Pac. 1085, 6 R, C. L. 

1000, 1001, 
Am. Merc, Exch. v. Blunt, 10 L.R.A.(N.S.) 415, note on 

effect of the passage of a statute rendering performance 

impossible. 

Problem 2a. A and B, cotton-dealers in Liverpool, 
contracted in that city for the sale by A to B of a 
cargo of cotton to be shipped by the **Dawn" from 
New Orleans during November, 1899. A did not fur- 
nish the cotton. B sued A in Massachusetts for this 
breach. A relies on the fact that Spain and the 
United States were at war during November, 1899, 
and that New Orleans was blockaded by the Spanish 
navy, making it impossible for A to ship cotton at 
that time. Is this a defense? (Harvard, 1909.) 

Barker v. Hodgson, 3 M. & S. 267, K. Cas, 1915. 
See 2 W. Cas. 290, n. 

Sec. 2. Non-Existence of Specified Subject Matter* 
Problem 3. Action on a lease of land for 12 years 
in which lessee agreed to dig and raise from the land 
not less than 1,000 tons of potter's clay per year, and 
to pay royalties at a certain rate per ton upon the 
clay raised. It turned out that there was no potter's 
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clay on the land. Is the tenant excused from per- 
formance"? Is this not a case of mutual mistake 
rather than of supervening impossibility ? Is impos- 
sibility as an excuse from performance of what one 
has contracted to do, based upon intention of the 
parties or upon fairness and the measure of duty 
imposed by law ? Suppose the clay was there but it 
was impossible to get it out profitably ? 

Lord Clifford v. Watts (1870) 5 C. P. 577, 2 W. Cases 291, 

K. Cases, 956. 
6 R. C. L. 998 to 1000. 
W. P. Contr. p. 541. 

Problem 3a. A and B, rivals in the salmon pack- 
ing business in Alaska, entered into the following 
agreement : A agreed to sell to B, each year for five 
years, at a stipulated price, 2,500 cases **fancy sock- 
eye salmon, exactly like Puget Sound fancy sock- 
eye, " to be packed in Alaska. B agreed not to engage 
in the sahnon packing business anywhere on the 
Pacific Coast for five years. As a matter of fact, 
salmon exactly like Puget Sound fancy sockeye, or 
as good as Puget Sound fancy sockeye, have never 
been found in the waters and bays of Alaska. A 
fails to perform and B sues him for breach of con- 
tract. Judgment? (Stanford, 1911.) 

Reid V. Alaska Packing Ass 'n, 43 Ore. 429, 73 Pae. 337. 
Wald \s PoUoek, Contr. pp. 467, 468, 522. 

Problem 4. Anderson contracted to raise, sell and 
deliver certain quantities of specified kinds of beans. 
As an excuse for not delivering the entire quantity 
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contracted for, he pleads that an early unexpected 
frost so injured his crop that he could not deliver the 
entire quantity. Is this any excuse"? Suppose the 
crop was to be raised on a particular piece of land, 
as, for example, his farm near Red Wing, and it was 
destroyed by blight, would perfoimance then be ex- 
cused I 

Anderson v. May, 50 Minn. 280, 52 N, W. 530, 17 L.R.A. 

555, 2 W. Cases, 300. 
Cp. Howell V. Coupland, L. R. 1 Q. B. D. 258, 2 W. Cases, 

p. 297, K. Cases, 961. 
See also Russell v. Camp (Ga.) 72 S. E. 60, 
Ontario Fruit Co. v. Cutting, 134 CaL 21, 53 L.R.A. 681, 86 

A. S. R. 231. 
Williston, Sales, sec. 660, 661. 
W. P. Contr. p. 539. 

Sec. 3. Unforeseen Obstacles to Performance. 

Problem 5a. Does **act of God" preventing per- 
formance excuse a breach of contract in any or all 
cases ? 

6 R. C. L. 1001, 1004. 

Wald's Pollock, Contr. p. 535, 59 A. S. R. 281. 

Problem 5b. Is the exercise of due diligence or 
ordinary care to perform a contract sufficient, and 
is one excused if prevented by irresistible causes 
over which he has no control? 

Natl. Surety Co. v. Long (C. C. A.) 125 Fed. 887, 889. 
Compare Measure of Duty Under the Civil Law, 2 Will. 
Cases, Contr. p. 347, note. 
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Problem 5c. A contracted with B to begin to clear 
certain land at once, **and to continue until finished, 
which shall not be later than October 1, and if dis- 
continued for more than thirty days said B shall 
have sufficient cause for nullifying this contract." 
B contracted to pay for the work on completion, A 
began work promptly* and continued until he was 
prevented by excessive rains flooding the land, mak- 
ing the work impossible. The land remained flooded 
for more than thirty days. As soon as the water 
subsided A offered to complete the work, but B re- 
fused to allow him to do so. What are the rights of 
the parties? (Harvard, 1900.) 

Stees V. Leonard, 20 Minn. 494, 2 W. Cas. 301. 

Mitchell V. Weston, — Miss, — , 45 So. 571, 15 L.R.A. 

(N.S.) 833. 
Creamery etc. Mfg. Co. v. Russell, 84 Vt. 80, 78 Atl. 718, 

32 L.R.A. (N.S.) 135. 

Problem 6. A contracted to sell B 200 tons of pota- 
toes to be grown by him during the next season on 
AVhiteacTC. A thereafter planted half of Whiteacre 
with i)otatoes. In an ordinary year this planting 
i;voiild have produced 500 tons, but owing to a blight, 
without negligence of A, and at a date too late to 
permit additional planting, the crop was partly de- 
stroyed and only 100 tons w^ere produced. What are 
the rights of the parties? (Harvard, 1906.) 

Howell V, Coupland (1876) 1 Q. B. D. 258, 2 W. Cas. 297, 

K. Cas. 961. 
See 59 A. S. R. 281, 292, 81 A. S. R. 28, 467. 
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Problem 7. A contracts in January to erect a 
wooden building for B on B's land for $2,000, the 
building to be finished December 1. A agrees to pay 
$10 liquidated damages for every day's delay after 
December 1. B is at the head of a carpenter's union, 
and organizes a general strike of carpenters on May 
1. The strike lasts a month, and during that time A 
is unable to get any carpenters to work on the build- 
ing. The building is nearly completed on November 
29, when it is destroyed by lightning. November 30, 
the city council passes an ordinance forbidding the 
erection of wooden buildings within certain fire lim- 
its, which include B's land. What are the respective 
rights of A and B? (Northwestern, 1897.) 

Problem 8a. A owned a house which was in need 
of repairs. He contracted with B to repair this house 
for $1,000 and to build a house adjacent thereto on 
the same lot, for $5,000. When B had put improve- 
ments on the old house, of the value of $500 and the 
new house was almost completed, both buildings 
were destroyed by an accidental fire. A had had both 
houses fully insured and had paid $2,000 to B on the 
new house but nothing for the repairs on the old 
house. What are the rights of A, B, and the insur- 
ance company? (Harvard, 1913.) 

Butterfield v. Byron, 153 Mass. 517, 25 Am. St. Rep. 654, 

27 N. E. 667, 12 L.R.A. 571, n. 
Cp. Krause v. Crothersville, 162 Ind. 278, 65 L.R.A. 111. 
Taulbee v. McCarty, 144 Ky. 199, Ann. Cas. 1913A, 458, 

136 S. W. 1045, 36 L.R.A.(N.S,) 43, n. 
Anderson v. Quick (Cal. 1912) 126 Pae. 871. 
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Wald's Pollock (3d ed.) 528, 537. 
6 R. C. L. 981, 1007. 

Problem 8b. A was engaged under a contract 
with B in building a bay window upon the house 
owned by B. When the work was half done, the 
house was burned to the ground by an accidental fire. 
What are the respective rights of A and Bl (Har- 
vard, 1905.) 

Butterfield v. Byron, supra. 

Cp. Huyett v. Chicago Edison Co. 167 HI. 233, 59 Am. St. 

Rep. 272, 293, n. 
Hollis V. Chapman, 5 L.R.A.(N.S.) 1110. 

Note. State and discuss the principles involved in 
each problem, giving reasons for your answers. 

Problem 8c. On April 1st D agreed to build a bam 
for B according to plans and specifications and to 
have the same complete and fit for use by September 
1st following. On August 20th when the bam was 
nearly completed it was struck by lightning and 
burned. What are the rights of the parties under 
this contract? 

(a) Suppose that the plans called for an 8 foot 
basement under the bam. The surface soil where 
the bam was to be built was sand and there was 
nothing to indicate anything unusual but, on com- 
mencing work, D discovered that two feet below the 
surface there was a bed of rock and hardpan. To 
excavate this would cost $150 more than to excavate 
common soil. The contract price for the bam was 
$1,000. D demanded extra compensation in view of 
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this unforeseen condition, B refused and D aban- 
doned the work. What are the rights of the parties 
under these circumstances? How soon could either 
bring suit against the other? (Mich. 1913.) 

Problem 8d. The B Railway Co. contracted with 
the A Land Co. to construct an electric street rail- 
way and to run for a certain length of time electric 
cars thereon **as often as once every half hour from 
7 a. m. to 8 p. m. each day, as such street railroads 
are usually run." The B Co. failed to run cars at 
the required intervals during a substantial portion 
of the period, owing to heavy snow storms and high 
winds which rendered performance physically im- 
possible. Is the B Co. liable to an action for damages 
for breach of contract? (Chicago, 1911.) 

Buffalo etc. Land Co. v. Belleview L. & C. Co, (1901) 165 
N. T, 247, 59 N. E. 5. 

Problem 9. If a building is completed all except 
a few details, such as the last coat of paint, and is 
then blown down by a storm of unusual violence or 
is struck by lightning and burned, will this excuse 
the building contractor from his duty to complete? 
Does the doctrine of substantial performance apply 
here? Suppose the owner has accepted the benefits 
of the contract by collecting insurance on the build- 
ing; can the contractor sue for instalments already 
due at the time of the destruction? 

Milske V. Steiner Mantle Co. 103 Md. 235, 5 L.R.A.(N.S.) 
1105, 63 Atl. 471. 
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Sec. 4. Effect of Sickness or Death on Personal Con- 
tracts. 
Problem 10. By a contract defendant agreed to 
furnish the Wachtel Opera Troupe to give four per- 
formances a week at plaintiff's theatre for two 
weeks. Prior to the tirfie of the engagement, Wach- 
tel, who was the chief singer and attraction, was 
taken sick and was unable to sing. Is defendant lia- 
ble for not furnishing the troupe under the circiun- 
stances? Are contracts for personal services which 
can only be performed by a particular individual 
named, subject to the implied condition that the per- 
son shall be able to perform them at the appointed 
time ? Does it matter whether the services are skilled 
or unskilled? 

Spalding v. Rosa, 71 N. Y. 40, 27 Am. Rep. 7, 2 W. Cases, 

314. 
6 R. C. L. 1009, 1013. 
Waldos P. Contr. p. 543. 

Problem 11. A condition in a life insurance pol- 
icy provided that if the stipulated premium be not 
paid on or before a certain day, the policy shall cease 
and determine. The policy was taken on the life of 
Klein for $5,000 payable to his wife within sixty 
days after his death. About February 1st, 1871, 
Klein was taken down by an illness of which he died; 
and for twenty days prior to March 1st when a pre- 
mium fell due, and thence up to the time of his death, 
he was deranged in mind and for that reason failed 
to pay the premium when it was due. His wife failed 
to pay it because she was ignorant of the existence 
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I 

of the policy. The company declared a forfeiture and 
the wife seeks in equity to be relieved of the forfeit- 
ure and to enforce the contract. Can she collect the 
insurance? What is the effect of incapacitating ill- 
ness or insanity on failure to pay an insurance pre- 
mium when due ? 

Klein v. N. Y. Life Ins. Co. 104 U. S. 88, 26 L. ed. 662. 
Thompson v. Insurance Co. 104 U. S. 258, 26 L, ed. 767. 
See also, notes 12 L.R.A.(N.S.) 319, 46 L.R.A.(N.S.) 537. 

Problem 11a. A contract of insurance against ill- 
ness provided that no right on the policy should arise 
unless notice of the illness was given within ten days 
after the beginning thereof. In an action on the pol- 
icy it appeared that no such notice was given but the 
plaintiff offered evidence that his illness was so sud- 
den and severe as to make it impossible for him to 
give notice until fourteen days after the beginning 
of his illness and that he then gave notice. What are 
the plaintiff's rights? 

United Ben. Soc. v. Freeman (1900) 111 Ga. 355, 36 S. E. 

764. 
See note when strict compliance with requirement as to 

time of notice is excused in accident or health insurance 

policy in Jennings v. Brotherhood Ace. Co. 18 L.R.A. 

(N.S.) 109. 
Hilmer v. Western, 27 L.R.A. (N.S.) 319. 
See 14 L.R.A.(N.S.) 503. 

Problem 12. Plaintiff Lacey contracted with M, 
(defendant is M 's executor) , to work for M upon his 
farm as a farm-hand for one year at a salary of $200. 
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Lacey entered upon the service in March and worked 
until the middle of July when M died. By his will 
M devised to his widow a life estate in the farm and 
the personal property thereon. Lacey continued to 
work on the farm until the close of the year under 
the direction of the widow. Is the executor liable 
for his year's wages or only for the proportionate 
amount earned at the death of M ? Did the death of 
M dissolve the contract? Does the lack of power to 
perform by the executor, who had not possession of 
the farm, excuse him from liability on the contract? 
Does the fact that the executor cannot avail himself 
of the services of Lacey furnish any excuse ? Is the 
executor not liable at most for damages for the loss 
of employment by Lacey rather than for his wages? 

Lacey v. Gettman, 119 N. T. 109, 6 L.R.A. 728, 2 W. Cases, 
p. 316, 6 R. C. L. 1009. 

Wald 's Pollock on Contracts, p. 543 n. 29, 544. 

Terrington v. Greene, 7 R. I. 589, 84 Am. Dec. 578. 

Mendenhall v. Davis, 52 Wash. 169, 100 Pac. 336, 21 
L.R.A.(N.S.) 914, note on termination of contract of 
employment by death of one of the parties. 

See also, Browne v. Fairhall, 45 L.R.A.(N.S.) 349, note. 

Problem 12a. A, the proprietor of a large depart- 
ment store, made contracts for varjdng terms with 
a nmnber of employees, — ^managers of departments, 
salesmen, book-keepers, stenographers. A died and 
his executors closed the store. Are they liable to the 
etmployees whose terms of employment had not ex- 
pired? (Harvard, 1907.) 

Problem 12b. The firm of X, Y & Co. employed 
A as a book-keeper for a term of five years at a salary 
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of $1,200 a year. The firm was engaged in a large 
business, and A's immediate superior from whom he 
received orders was B, another employee of the firm. 
During the term of the contract X, the senior part- 
ner (who had taken no active part in the manage- 
ment of the business since the contract was made) 
died. What are the rights of A, of the surviving 
partners, and of X's executor in regard to this con- 
tract? (Harvard, 1908.) 

Lacy V. Getman, 119 N. Y. 109, 6 L.R.A. 728, 2 W. Gas. 

316. 
Mendenhall v. Davis, 21 L.R.A. (N.S.) 914, note. 
45 L.R.A.(N.S.) 349, note. 

Problem 12c. Brown agreed to sell and deliver to 
Fairhall certain stocks and bonds of a California 
corporation, and Fairhall agreed to pay to Brown 
$1,000,000 in cash within 90 days and to give his 
promissory note for $200,000, payable in one year 
and indorsed by Raymond. 

(a) Suppose that Raymond refuses to indorse 
Fairhall's note and Fairhall tenders his note indorsed 
by Harris, whose credit is as good as Raymond's? 

(b) Suppose that Raymond does not refuse to 
indorse, but dies within the ninety days without in- 
dorsing the note, and Fairhall tenders a note in- 
dorsed by Harris? 

In either case, if Brown refuses to accept the note 
tendered by Fairhall, and sues Fairhall for breach of 
contract, may he recover? (Stanford, 1913.) 

Problem 13. Mix was employed in 1876 as gen- 
eral agent of a life insurance company for five years, 
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at an annual salary. In 1879 before the expiration 
of the five years, the company was enjoined at the in- 
stance of the Superintendent of the Insurance De- 
partment and a receiver was appointed and it was 
dissolved. Is the enforced dissolution of a corpora- 
tion analogous to the death of a person and is the 
right of officers and employees to their salaries ter- 
minated, though the term of office is not expired, by 
the dissolution or appointment of a receiver? Is 
there a valid distinction between the contracts of em- 
ployment and the contracts of insurance? Suppose 
the dissolution is due to the impaired financial con- 
dition of the company. Is not the company the cause 
of the action taken by governmental authority? Is 
it not a gross injustice to exclude from any share in 
the property and assets, claims for damages for 
abruptly terminated employment contracts? 

People of N. Y. v. Globe Ins. Co. (1883) 91 N. Y. 174, 2 W. 

Cases, 326, K. Cases, 936. 
Lenoir v. Lynnville Imp. Co. 126 N. C. 922, 51 L.R.A. 146, 

note. 
See also Rosenbaum v. U. S. Credit etc. Co. 61 N. J. L. 543. 
Griffith V. Blackwater B. & L. Co. 55 W. Va. 304, 69 L.R. A. 

124, 155 note. . 

Problem 14. Defendant employed Cutter as sec- 
ond mate on his ship which was about to sail from 
Jamaica to Liverpool. The contract provided: 
''Ten days after the ship. Gov. Parry, myself mas- 
ter, arrives at Liverpool, I promise to pay Mr. T. 
Cutter the sum of 30 guineas provided he proceeds, 
continues, and does his duty as second-mate in the 
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said ship from hence to the port of Liverpool/' Cut- 
ter went on board and performed his duty faithfully 
and well for more than two-thirds of the passage, but 
during the voyage got sick and died. Can his admin- 
istrator sue in quantum meruit for the value of the 
services that he had rendered? Does it matter 
whether or not the contract is entire, or divisible, and 
Cutter is to be paid at so much per month instead of 
a lump sum for the voyage ? 

Cutter V. Powell (1795) 6 Term Rep. 320, 3 R. R. 185, 2 

Smith .L. C. 320, 6 Eng. Rul. Cases, 627. 
Also, Stubbs V. Holly well Ry. Co, (1867) 2 Exch. 311, K. 

Cas. 751. 
Davidson v. Gaskill, 32 Okla. 40, 38 L.R.A.(N.S.) 692. 
Mae Farlane v. AUen-Pfeifer Co. (Wash.) 109 Pac. 604, 28 

L.R.A.(N.S.) 314, note on recovery for incomplete per- 

formance caused by sickness, etc. 
Woodward, Quasi-Contracts, sec. 113, 122, pp. 176, 192. 

Sec. 5. Bisks to Life or Health. 

Problem 15. A covenanted with B to have a cargo 
of grain at the port of Cadiz ready for unloading in 
July, 1900. At that time, but not when the contract 
was made, the port was closed, owing to the preva- 
lence of an infectious disease. Is A liable for failure 
to fulfil his promise? (Harvard, 1901.) 

Barker v. Hodgson, 3 M. & S. 267. 
See 2 W. Cases, p. 294. 

Problem 16. B, the captain of a torpedo gunboat 

owned by the Japanese government, employed A to 

act as fii-eman on a voyage from the Tyne to Yoko- 

. hama for £30, payable at the end of the run. When 
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• 

the vessel started, China and Japan were at peace, 
but a few days after her departure, Japan declared 
war against China. The vessel stopped at Aden for 
coal, and A, believing he would incur great danger 
by remaining on board, left the ship. What are his 
rights, if any, under the contract*? (Harvard, 1903.) 
I« there consideration for a promise of extra pay 
by the captain to the seamen for completing the voy- 
age, in view of the change of circumstances? 

Liston V. Owners of the Carpathian [1915] 2 K. B. 42. 

* 

Problem 17. On September 1st, M and S entered 
into a contract whereby S promised to teach Latin 
for the succeeding ten months in a boys' school con- 
ducted by M, and M promised to furnish S board and 
lodging during the period and to pay him $1,000 at 
the end of the period. During the month of Novem- 
ber, on account of an epidemic of diphtheria, M closed 
the school. During the month of January, on ac- 
count of an epidemic of small-pox, S refused to teach. 
When he tendered his services for teaching on Feb- 
ruary 1, M informd him that he was discharged for 
refusing to teach during January. On April 1, M 
died. S diligently sought other employment as a 
teacher but was unable to find any until after July 
1, though he had numerous opportunities to earn $60 
per month at manual labor, all of which he refused. 

(a) Assuming that in closing the school in No- 
vember, M acted as an ordinarily prudent man un- 
der the circumstances would have acted, and that S 
when refusing to teach during Januaary was reason- 
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ably in fear of peril to his life through exposure to 
smallpox, what are the rights of S against the estate 
of M? 

(b) Suppose that when claim is made by S 
against the estate of M, the administrator sets 
up the following defenses: (1) That S habit- 
ually frequented saloons contrary to rules of the 
school; (2) that S overcharged certain pupils for tui- 
tion and kept for his own use the amount of over- 
charge. To what extent, if at all, would these de- 
fenses be available? (Uni. of Minn. 1915.) 

Lakeman v. Pollard, 43 Minn. 463, 69 Am. Dec. 77, 2 W. 

Cas. 320. 
Dewey v. Union School Dist. 43 Mich. 480, 5 N. W. 446, 28 

Am. Rep. 77, 2 W. Cas. 322. 
Mendenhall v. Davis, 21 L.R.A.(N.S.) 914, n. 
McKay v. Barnett, 21 Utah, 239, 60 Pac. 1100, 50 L.R.A. 

371, n. 
Cp. S. D. V. Howard (Neb.) 98 N. W. 666. 
2 Waldos PoU; 552, n. 

Sec. 6. Effect of Destruction of the Subject Matter 
in Whole or in Part. 
Problem 18. H rented Ws house for four years 
and took possession. After nine months' occupancy, 
the house burned and H quit the premises after pay- 
ing for the time he had occupied them. W, the land- 
lord, sues for a year's rent now due and H defends 
because of the destruction of the house. Is this any 
defense to liability on the lease ? Why or why not ? 

Hallet V. Wylie (1808) 3 Johns (N. Y.) 44, 3 Am. Dec. 

454. 
10 
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Cp. Taylor v. Caldwell (1862) 2 B. & S. 26. 
See 33 L.R.A.(N.S.) 540, note. 
Cowell V. Lumley, 39 Cal. 151. 
Wald 's Poll. Contr. p. 530, 531, n. 14. 
Williston, 9 Harv. Law Rev. 125. 

Problem 19. Action for damages for breach of a 
contract to purchase a farm which C agreed to buy 
for $3,250 on April 10th. W was to execute and de- 
liver to C a proper deed of conveyance upon receiv- 
ing payment. A deposit of $100 was paid down. W 
tendered a deed on April 10th but on the preceding 
day the house and outbuildings on the farm were 
burned and C refused to go on with the contract. W 
has received from the insurance company $1,600 on 
the buildings, (a) Can W enforce the contract? 
(b) Upon whom does the risk of loss by fire rest in 
a contract for the sale of land? (c) Can insurance 
money be considered in the estimate of damages? 
(d) Can the deposit be recovered? 

WTells V. Calnan, 107 Mass. 514, 2 W. Cases, 73, K. Cases, 
768. 

Sewell V. Underbill, 197 N. Y. 168, 90 N. E. 430, 27 L.R.A. 
(N.S.) 233. 

Good V. Jarrard (S. C.) 43 L.R.A.(N.S.) 383, note— Who 
must bear tbe loss for destruction or deterioration of 
property before the contract has been completely per- 
formed by transfer of legal title ? 

Prof. WriUiston, 9 H. L. R. 125, 130, 15 H. L. R. 160. 

Ames Cases, Equity Jurisd. pp. 237, 238, and notes. 

Problem 20, A and B entered into a building con- 
tract by which A agreed to build a house by October 
ist, 1911, and B agreed to pay $10,000, when the 
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house was completed. When the house was nearly 
completed in September, 1911, it was destroyed by 
fire. A rebuilt the house but was unable to finish it 
until December 1st. Can B recover damages because 
the house was not completed on October 1st? (Har- 
vard, 1912.) 

Stees V. Leonard, 20 Minn. 494, 2 W. Cas. 301. 
Wald 's Poll. Contr. p. 528, n. 

Problem 21. A agreed to sell and B to buy, on 
July 1st, 100 cases of the ** Indestructible Shoe." 
This was the trade name of a kind of shoe which A 
for many years had made in his factory at Brockton. 
In May, before the shoes had been manufactured, the 
factory was totally destroyed by fire and not less 
than six months would be required for its erection. 
Is A liable for not delivering the shoes on July Ist"? 
If you answer this question in the negative, is A lia- 
ble for not delivering the shoes in a reasonable time 
after the ejection of a new factory? (Harvard, 1910.) 

See Turner v. Goldsmith [1891] 1 Q. B. 544, 2 W. Cas. 
323. 

Problem 22. Defendant contracted to sell onions 
to plaintiff, ** Shipment per P & Steamer sailing 
from Japan about the 8th of September and coming 
direct to Sydney. ' ' No such steamer, however, sailed. 
P refusing to accept delivery by any other route, 
sued D for failure to deliver according to the terms 
of the contract. What is the effect of the non-exist- 
ence of the specified means of performance ? 
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Cornish & Co. v. Kanematsu, 13 N. S. Wales, 83, 27 H. L. 

R. 180. 
Clarksville Land Co. v. Harriman, 68 N. H. 374, 44 Atl. 

627, 2 W. Cases, 331, 332, note. 
Stewart v. Stone, 127 N. Y. 500, 14 L.R.A. 215, note, K. 

Cases, 964. 
Wald's Pollock, p. 536, 539. 

Sec. 7. Change of Circumstances Generally. 

Problem 23. If a strike of laborers prevent a 
cargo being unloaded within the time named in the 
charter party, will the charterer have to pay demur- 
rage? Suppose no time for unloading is expressly 
stated, but the charterer is under an implied contract 
to unload within a reasonable time ? 

Empire Trans. Co. v. Philadelphia Coal Co. 77 Fed. 919, 35 

L.R.A. 623, 2 W. Cases, 336. 
Covington v. Kanawa Coal Co. 127 Ky. 681, 89 S. W. 

1126, 12 Annot. Cases, 311, note, 3 L.R.A.(N.S.) 248. 
Isaacson v. Starrett (1907) 56 Wash. 18. 

Problem 23a. X shipped a cargo of grain in bulk 
on Y 's ship. The bill of lading required that the ship 
be unloaded within five days after arrival and that X 
should pay a fixed sum for each day the ship re- 
mained without being unloaded after the expiration 
of the five days. By the custom of the port of dis- 
charge, X was bound to furnish sacks and load the 
grain into thom, and Y, the shipowner, was bound 
then to deliver the sacks of grain over the side of the 
ship. During the five days allowed for unloading a 
strike took place among both laborers employed by 
X and those employed by Y, with the result that the 
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ship was not unloaded until the expiration of four 
days after the five days allowed. The bill of lading 
made no provision for this situation. Is X liable to 
pay the stipulated sum to Y for the four days in 
question? (Uni. Chicago, 1911.) 

Budgett & Co. V. Binnington & Co. (1891) 1 Q. B. 35. 

Problem 24. Defendant agreed to sell plaintiff 
coal from certain mines at so much per ton and it 
was provided that * ^ deliveries of coal under this con- 
tract are subject to strikes, accidents, interruptions 
to transportation and other causes beyond the con- 
trol of the seller that may delay or prevent ship- 
ment. ' ' After defendant had partially completed the 
contract, a strike occurred at the mines from which 
the coal was to be furnished and defendant refused 
further deliveries at the contract price. The strike 
necessitated the employment of guards and increased 
the expenses of mining and shipping the coal. The 
mines, however, did not cease to operate and defend- 
ant continued to furnish other parties with the coal, 
but at higher rates. Did this strike abrogate the con- 
tract and relieve the defendant from further obliga- 
tion thereunder? Did the mere increased cost of 
production prevent or render impossible perform- 
ance by the defendant within the express exceptions? 

Cottrell V. Smokeless, etc. Co. 148 Fed. 694, 9 L.R.A. 
(N.S.) 1187. 

Problem 25. Defendant contracted for the use of 
a ship to carry 2,800 laborers from Barbadoes to 
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Colon in four trips at $8,400 per trip. After two 
trips, a foreign government forbids further embarka- 
tion of laborers. Is this any defense to an action to 
recover the hire of the ship for the remaining voy- 
ages at the contract price? Do the acts of the agents 
of a foreign government prevent performance, viz., 
giving the use of the ship or making payments? 

Tweedie Trading Co. v. J. P. McDonald Co. 114 Fed. 985. 

16 H. L. R. 64. 

See 2 Williston Cases, p. 290, note. 

Problem 26. D agreed to let a room to P for the 
purpose of viewing the procession on the occasion of 
the coronation of the King June 26th, 1902, for the 
total price of $500. Subsequently, it became impos- 
sible that the procession should take place on account 
of the illness of the King. Fifty dollars of the price 
was paid as a deposit, $250 was to be paid three days 
before the advertised date of the procession, and the 
balance was to be paid within a week after the pro- 
cession. What are the rights of P and D as to the $50 
deposit, the $250, and the balance? Are both parties 
relieved from further duty of performance ? Is this 
a case of impossibility of performance ? 

Chandler v. Webster (1904) 1 K. B. 493, K. Cases, 794. 
Krell V. Henry (1903) 2 K. B. 740, 17 H. L. R. 199, 200. 
Civil, etc. Society v. Genl. etc. Nav. Co. (1903) 2 K. B. 756. 

Problem 26a. At the time of the coronation of 
King Edward VII., A agreed with B to pay fifty 
pounds for a room overlooking the route of the coro- 
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nation procession ^4n order to view the coronation 
procession/' B agreeing to reserve the room and per- 
mit A to occupy it on that date. The illness of the 
King led to the postponement of the procession so 
that it was not held on the date mentioned in the con- 
tract. B was ready and willing to let A occupj^ the 
room on that date, but A claimed to be released from 
any obligation because of the postponement. Rights 
of the parties? (Chicago, 1912.) 

Problem 27. A building was leased for occupa- 
tion ^'as a saloon and not otherwise. '^ While the 
lease still had several years to run, the sale of intoxi- 
cating liquor was prohibited by statute. Can the 
lessee rescind the lease and surrender possession and 
thereby relieve himself of liability for rent atler the 
prohibitory law has gone into effect? 

O'Byrne v. Henley (Ala.) 50 Sou. 83, 23 L.R.A.(N.S.) 

497, 23 H. L. R. 229. 
39 L.R.A.(N.S.) 894, note on liability for rent as affected 

by fact that the property cannot be devoted to the use 

intended. 
Wald's Pollock, Contracts, p. 531. 

« 

Problem 27a. T hired a room in Ruritaria from 
0, the owner, for a period of five years, to be used as 
a liquor saloon and for no other purpose. T took pos- 
session and established a saloon. Within a year from 
the date of the agreement a law prohibiting the sale 
of liquors in the territory was passed. T offered to 
keep the room and to continue payment therefor pro- 
vided would permit him to conduct some other 
business there; refused his permission. What are 
the rights of the parties? (Harvard, 1915.) 
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Problem 28. Is a man released from his promise 
of marriage if he or the other party, either one, be- 
comes ill and fails to recover his or her health within 
a reasonable time thereafter? Would either the 
plaintiff's or the defendant's physical condition be a 
defense to an action for breach of promise of mar- 
riage I 

Grover v. Zook, 44 Wash. 489, 7 L.R.A.(N.S.) 682, 12 Ann. 

Cas. 192. 
See also 40 L.R.A.(N.S.) 585, 1 B. R. C. 917. 
Wald, Poll. Contr. p. 546. 

Problem 28a. Y, in proposing to a young lady 
named X, said to her: **If you will promise to marry 
me, I promise to marry you and to convey to you the 
day after our marriage my house and lot in Evans- 
ton." She answered **I promise" and their engage- 
ment was thereupon announced. Y having, however, 
married Z, X has sued him for breach of promise of 
marriage. Y has set up as defenses (a) the statute 
of frauds and (b) the fact that X had tuberculosis 
of the lungs, though Y admits that he knew when he 
proposed to her that she had that malady. Discuss 
each defense. (N. W., 1915.) 

Problem 29. Defendant contracted, in considera- 
tion of the conveyance by the plaintiff of a school lot 
for the use of a railroad, that it would within GO days 
from that time, convey to the plaintiff another lot, 
then vacant, and remove thereto and reconstruct 
thereon the school house, *^so that it will be in suit- 
able and proper condition for school purposes." The 
plaintiff conveyed the school lot to the defendant. 
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which then took possession, constructed its road over 
the same and has continued in its occupation. The 
defendant performed all of the stipulations of the 
contract on its part, except the one by which it 
agreed to remove the school house to the new site 
and there reconstruct and rebuild it. Plaintiff sues 
for the cost of erecting a school house which defend- 
ant had contracted to erect but failed to do. The de- 
fense is based solely on the ground that the school 
house was blown down and demolished by a tornado, 
an act of God, and that the defendant was thereby 
excused from the obligation to remove the building 
and put it in proper and suitable condition for school 
purposes. 

Can the defendant set up this defense, (1) while 
he retains the valuable consideration received from 
the plaintiff? (2) If he offers to return it? (3) If 
so, is he liable quasi-contractually for value of the 
land received? 

Board of Education v. Townsend, 63 Ohio State, 5i4, 52 
L.R.A. 868. 

Contract for pass in consideration of deed. Passes 
prohibited by statute. Must railroad compensate for 
value of property received ? 

See 49 L.R.A.(N.S.) 848, Cp. 41 L.R.A.(N.S.) 559. 



CHAPTER XL 

DISCHARGE OR SATISFACTION OF CONTRAC- 
TUAL DUTIES. 

Sec. 1. Effect of Gratuitous Waiver. 

Problem 1. Ames sold and delivered a horse to 
Beale on credit, price $100 thirty days from date. 
*nie day the money was due, Ames met Beale and 
said: **You need not pay that money; this is your 
birthday and I will make you a present of it:" The 
next day Ames met Beale again and told him he had 
changed his mind, and demanded payment. Beale 
refusing to pay, Ames sues. Can he recover? (Uni. 
of Chicago, 1912.) 

Problem la. May a party in whose favor a clause 
in a contract is inserted waive the performance of 
that provision without any consideration if he so 
chooses ? Does it make a difference whether a volun- 
tary waiver is given before or after breach? In the 
absence of valuable consideration, is estoppel usually 
necessary to make a waiver effective? 

Edwards v. Weeks (C. P. 1677) 2 Mod. 259, 2 W. Cases, 

573, 574, note. 
Hathaway v. Lynn, 75 Wis. 186, 43 N. W. 956, 6 L.R.A. 

551. 
Becker v. Becker, 250 111. 117, 95 N. E. 70, Ann. Cas. 

1912B, 275. 
6 R. C. L. 916, 917. 

298 
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See 50 L.R.A.(N.S.) 501, note on waiver of time clause 
without consideration; L.R.A. 1915B, 37, 55, note. 

Wald, Poll. Contr. pp. 815, 819. 

See also 12 H. L. R. 508, 15 H. L. R. 858, 16 H. L. R. 217, 
waiver in insurance law. 

Problem 2. A sells furniture to B under a con- 
tract which provides that the title to the goods shall 
remain in A until they are paid for; that B shall pay 
$10 weekly for six months; and that if B fails to 
make any weekly payment when it falls due, A shall 
have the option to declare the contract forfeited, and 
to retake the goods. A few days before a certain in- 
stalment falls due, B is summoned to act as a jury- 
man. B thereupon requests A to give him more time 
for the payment of the next instalment, and A agrees 
to wait a week. Before the expiration of the week 
allowed by A, A notifies B that the contract is for- 
feited, and demands the furniture of B. Is A entitled 
to the furniture or not? (Northwestern, 1898.) 

Becker v. Becker (111.) Ann. Cas. 1912B, 275. 
Williams v. Stern, 5 Q. B. D. 409, 2 W. Cas. 582. 
Wald, Poll. Contr. p. 819. 

Problem 3. A lease under seal of a dwelling 
house, etc., provided that the lessee was to yield up 
the premises with all future buildings and improve- 
ments made thereon during the term. Is a parol li- 
cense by the lessor to build and remove a greenhouse 
any defense to an action on the covenant against the 
lessee for its removal? Can a covenant, contract or 
obligation under seal be released or discharged ex- 
cept by a deed under seal? 
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West V. Blakeway (1841) 2 M. & G. 729, 2 W. Cases, p. 

576. 
Ellen V. Topp, 6 Exch. 424, 2 W. Cas. 47, 49. 
McCreery v. Day, 119 N. Y. 1, 2 W. Cas. 577, K. Cas. 986^ 

6 L.R.A. 503. 
Stees V. Leonard, 20 Minn. 494, 2 W. Cas. 301. 
Wald, Poll. Contr. p. 826. 
6 R. C. L. 915. 

Problem 4. Action on a judgment for $1,150 
against copartners. One of the defendants paid $100 
thereon and the writ of execution was endorsed with 
a memorandum to the effect that in consideration of 
such payment by E, the plaintiff released him from 
any and all liability on the judgment and acknowl- 
edged satisfaction so far as he was concerned, reserv- 
ing, however, to the plaintiff the right to proceed 
against certain securities put in to release an attach- 
ment. Was the parol release of the judgment for 
money in consideration of thfe payment of a smaller 
sum valid? Does it release the other joint debtor? 

Weber v. Couch, 134 Mass. 26, 45 Am. Rep. 274, 2 W. 
Cases, 585. 

Problem 4a. Is acceptance of the principal of a 
debt without demanding interest a waiver of the 
right to interest if any is due (1) by the terms of the 
contract, or (2) by implication only? 

Bennett v. Fed. Coal Co. (W. Va.) 40 L.R.A.(N.S.) 588, 

note to 600. 
McCreery v. Day, supra, 6 L.R.A. 503, 23 N. E. 198, 16 

A. S. R. 793. 
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Problem 4b. A seller being unable to continue 
prompt deliveries of flour under a written contract 
of sale required to be in writing under the Statute 
of Frauds, the parties orally at the request of plain- 
tiff agreed upon a postponement of f utur ^ deliveries 
and payments. The buyer, however, refused to ac- 
cept these deliveries. The seller, suing on the origi- 
nal contract, proved the oral transaction to excuse 
his non-performance of the written terms as to date 
of delivery and to show a waiver by the defendant. 
Is there not a valid waiver of prompt delivery, even 
though the subsequent oral modification was invalid 
under the statute of frauds and though the defend- 
ant could have required the plaintiff to perform at 
any time f 

Walter v. Victor G. Blocde Co. 94 Md. 80, 60 Atl. 433, 1 

W. Cases, 668, 15 H. L. R. 587. 
Hickman v. Haynes, L. R. 3 Q. B. 272, 1 W. Cases, p. 664. 
Noble V. Ward, L. R. 2 Exch. 135, 6 Eng. Rul. Cas. 563 ; 

1 W. Cas. 659. 
Cummings v. Arnold, 3 Mete. 486, 1 W. Cas. p. 671, 675, n. 
Wald's Pollock, Contracts, pp. 822, 823. 
Williston, Sales, sec. 120-124. 
11 Columbia L. R. 386. 
9 Cyc. 599. 

Sec. 2. Novation. 

Problem 5. X owes Y $200; Y owes Z $200; Z 
owes X $200. The three meet together and agree 
that all claims are to be considered canceled and at 
an end. They give no sealed releases. Can effect 
be given to their intention, and if so, on what theory ? 
(Chicago, 1911.) . 
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Problem 5a. What is a novation and in what dif- 
ferent ways may it take place? 

Bohn V. Reif, 116 Wis. 471, 480, 93 N. W. 466. 

Problem 5b. Action on a verbal guarantee of a 
purchase by Holt from P. Plea, that before any 
breach P had agreed that the goods should be paid 
for by joint bill of exchange at four months to be ac- 
cepted by the defendant, and that this contract was 
accepted as a discharge of the contract sued upon. 
Is the substituted contract, though not very differ- 
ent from the original one, except as to credit, a de- 
fense to an action on the former one, although it is 
not alleged that the joint bill had been given and ac- 
cepted by the defendant? 

Taylor v. Hilary (1835) 1 C. M. & R. 741, 2 W. Cases, p. 

575, K. Cases, p. 982. 
Wald, Poll. p. 815. 

Problem 5c. A written building contract pro- 
vided that no change made in the contract should be 
valid unless in writing. Subsequently the parties 
orally agreed that the builder should make a certain 
change in the plans and should receive certain added 
pay therefor. Was this oral change in the contract 
binding? (Harvard, 1911.) 

See note in waiver of stipulation that alterations or ex- 
tras must be ordered in writing, 48 L.R.A.(N.S.) 575, 
586. 

Problem 5d. A and B jointly borrow money from 
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C. By a subsequent agreement between the three, A 
is discharged and B assumes the sole responsibility 
for the debt. Discuss the validity of this agreement. 
(Northwestern, 1899.) 

Collyer & Co. v. Moulton, 9 R. I. 90, 98 Am. Dec. 370, K. 

Cas. p. 984. 
Thompson v. Percival, 5 B. & A. 925; 9 Cyc. 594 (66). 

Problem 6. C gives F an order on D to pay P 
$1,000 out of certain sums coming due him on a build- 
ing contract. D accepts the order and expressly or 
tacitly assumes and promises to pay F $1,000 which 
C claims that D now owes him. C then releases D 
upon acceptance of this order and enters the amount 
of the order as a cash payment made by U. Is this 
order so accepted by D to be regarded as an assign- 
ment to F of the amount, owing from D to C, or is it 
a novation? If it is a novation, is it- necessaiy for 
F in suing for the amount of the accepted order, to 
prove that a fixed, definite and valid debt was owing 
from C to D? Is it sufl&cient consideration that D 
was released by C from a bona fide claim, in consider- 
ation of his promise to pay F? 

Linneman v. Moross, 98 Mich. 178, 57 N. W. 103, 39 A. 

S. R. 528. 
29 Cyc. p. 1130. 

Fairlie v. Denton, 8 B. & C. 395, 2 W. Cas. 590. 
Gleason v. Fitzgerald, 105 Mich. 516, 2 W. Cas. 590. 

Problem 7. W having mortgaged his farm for 
$700, made a conveyance of the equity in the prop- 
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erty to a minor, Dora, in satisfaction of a debt of 
$1,000 of the mortgagor W to her. S, the mortgagee, 
agreed to accept a minor as his debtor for the $700 in- 
stead of W, the mortgagor. Is this a valid novation 
and does it discharge the mortgagor or release the 
mortgaged premises! Must thp new obligation sub- 
stituted for the old be a valid one? Is the diffi- 
culty with this novation if any (1) in the considera- 
tion; (2) in mutual assent; or (3) in mistake of law? 

Spycher v. Werner (1889) 74 Wis. 456, 5 L.R.A. 414, note. 

29 Cyc. 1134, n. 26. 

16 Am. & Eng. Encyc. Law (2d) 862. 

Problem 7a. On January 1st A and B executed a 
written contract, not under seal. On February 1st, 
they executed a contract under seal in relation to the 
same subject matter, but changing the terms in sev- 
eral particulars. What is the legal effect of the sec- 
ond contracts 

(a) What would be the legal effect in case the 
second contract was not under seal? or, — 

(b) In case the statute abolished all distinctions 
between contracts under seal and contracts not un- 
der seal? (Michigan.) 

Wald, Pollock, Contracts, p. 826. 

Sec. 3. Release of Several and Joint Debtors. 

Problem 8. What is the distinction between a 
release and a covenant not to sue ? May a covenant 
not to sue be pleaded in bar (1) if for five years only; 
(2) if perpetual? 

Gibbons v. Vouillon, 8 C. B. 483, 2 W. Cases, 591. 
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Ford V. Beech, 11 Q. B. 852, 2 W. Cases,' p. 600. 
Wald's Pollock, Contracts, p. 814. 

Problem 8a. Defendant was indebted to the plain- 
tiff and several other creditors. He entered into a 
composition agreement under seal, whereby he cove- 
nanted to pay his creditors 10 cents on the dollar, in 
two instalments -^ of 5 cents each, in one and two 
months from the date of the agreement; and the cred- 
itors, in consideration of this promise, released de- 
fendant from their several debts, but with the pro- 
viso that if default should be made by the defendant 
in either of the payments the composition agreement 
should be void and the creditors not bound by their 
covenants. Plaintiff sues on his original claim 
against the defendant, alleging that the defendant 
failed to pay the second instalment when due. De- 
fendant sets up the composition agreement as a de- 
fense. Judgment for whom? (Chicago.) 

Ford V. Beech, 11 Q. B. 852, 2 W. Cas. 600. 
Slater v. Jones, L. R. 8 Exch. 186, 2 W. Cas. 607. 
In re Hatton, 7 Ch. App. 723, 2 W. Cas. 620. 

Problem 8b. B conveyed land to C in exchange 
for C^s promise to B to pay his son A $1,000 on New 
Year's Day. On Christmas Day A gratuitously gave 
C under seal a release of this claim. The next day 
A sold this claim to D for $999. What are D 's rights ? 
(Harvard, 1913.) 

■ 

Wald, Poll. Contracts, p. 813. 

Winter v. Kan. City By. Co. 160 Mo. 159. 
20 
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Problem 9. Suppose two or more persons are 
jointly indebted and one of them pays his share of 
the debt, and it is receipted for by the creditor as 
such; can he later be sued for the balance? 

Kipley v. Crooker, 47 Maine, 370, 74 Am. Dec. 491, 6 R. 
C. L. 880. 

Problem 10. If A, B and C are jointly liable, will 
any release or discharge of A by the creditor dis- 
charge them all? 

Hale V. Spaulding, 145 Mass. 482, 1 W. Cases, 495, K. Cas. 

609. 
Wald's Pollock, Contracts, p. 834. 
Williston, 25 H. L. R. 203. 

Problem 11. Where the obligation of A, B and C 
is joint and several, does the release of one debtor 
have the effect of releasing the others? What pos- 
sible explanation may be given why the release of 
one joint debtor should release all or is it simply an 
example of an arbitrary technical rule, dating back 
two or three centuries which violates the intention of 
the parties and works injustice? 

See 25 H. L. R. 203. 

Problem 11a. C and D were jointly and severally 
liable to P in the sum of $100. P released C and now 
sues D; is D liable? (Harvard, 1914.) 

Hale V. Spaulding (1888) 145 Mass. 482, 1 W. Cas. 495, 
K. Cas. 609. 
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. Problem 12. Does a release of one joint debtor by 
operation of law, e. g., bankruptcy, affect the others ? 

Clark, Contracts, p. .478. 
Hale y. Spaulding, supra. 
25 H. L. R. 203. 

Problem 13. What is the effect of a covenant not 
to sue or a qualified release of one joint debtor with 
express reservation of rights against the other 
joint debtors, upon the creditor's rights? 

Price V. Barker, 1 W. Cases, p. 496, 4 E. & B. 760. 
Hale V. Spaulding, 145 Mass. 482, 14 N. E. 534, 1 Am. Stat. 
Rep. 475, 1 W. Cases, 495, K. Cases, p. 609. 

Problem 13a. A and B are jointly indebted to C. 
What will be the difference in legal effect if C give 
A — (1) a covenant never to sue A on the debt, or — 
(2) a release of A's indebtedness reserving C's 
rights against B? (Harvard, 1912.) 

Wald, Pollock, Contracts, p. 813. 
Williston, 25 Harv. Law Rev. 203. 

Problem 13b. A and B were liable jointly to C. 
In consideration of the payment of one-fourth of the 
debt by A, C covenanted not to sue him. What rights 
and remedies, if any, has C against B? (Harvard, 
1911.) 

Problem 14. Suppose one of several joint con- 
tractors dies, are the survivors alone bound by the 
contract or entitled to its benefits as the case may be? 

Martin v. Cruinp, 2 Salk, 444, 1 W, Cases, p. 499, K. Cases, 
606. 
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Babcock v. Parwell, 245 HI. 514, 91 N. E. 683, 19 Annot. 

Cases, 74. 
6 R. C. L. 880. 

Problem 15. Is a deceased- joint debtor's estate 
liable to the creditor if he was only a surety where 
the surviving debtors are insolvent? 

Davis V. Van Buren, 72 N. Y. 587, 1 W. Cases, p. 500. 
Burdick, 11 Columbia Law Review, 102, 6 R. C. L. 880. 

Problem 15a. A creditor to whom A and B are 
jointly indebted comes to you and says that A will 
pay one-half the debt if the creditor can so arrange 
matters that A is thereby absolutely discharged from 
all further liability. The creditor asks you if this 
can be done without discharging B, and, if so, the 
creditor wishes you to draw the necessary papers. 
What advice will you give, and why? (Harvard, 
1909.) 

Price V. Barker, 4 El. & Bl. 760, 1 W. Cas. 496. 

Problem 16. What is the effect of the release of 
one joint tort feasor on the liability of the others? 
Is an express messenger's release of the express com- 
pany from liability for personal injuries a bar to a 
suit for the same injury, against a railroad company 
which the express company has agreed to indemnify ? 

Jackson v. Pennsylvania R. R. Co. 66 N. J. L. 319, 49 Atl. 
730, 55 L.R.A. 87, 2 W. Cases, p. 632. 

Robinson v. R. R. Co. 80 Vt. 143, 9 L.R.A.(N.S.) 1255, 12 
Annot. Cases, 1060. 

See 14 L.R.A. (N.S.) 322, note on effect of release of per- 
son not liable. 

See also notes in 48 L.R.A.(N.S.) 450, 11 L.R.A.(N.S.) 201, 
24 L.R.A.(N.S.) 451, 19 L.R.A.(N.S.) 618. 
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Problem 17. Does settlement with one of two or 
more joint creditors discharge the debtor's liability 
to the other or others? 

Steeds v. Steeds, 22 Q. B. D. 537, 2 W. Cases, p. 625. 
Powell V. Brodhurst (1902) 2 Ch. on page 164. 
Osborn v. Martha's Vineyard R. Co. 140 Mass. 549, 1 W. 
Cases, p. 501, 503, note, K. Cases, p. 601. 

Problem 18. Does a judgment recovered against 
one joint debtor discharge the liability of the others, 
even though the judgment has not been satisfied? 

Kendall v. Hamilton (1879) L. R. 4 App. Cases, 504, 1 W. 

Cas. 489. 
Sully V. Campbell, 99 Tenn. 434, 43 L.'R.A. 161, note. 
9 Cye. 707. 

King V. Hoare, 13 M. & W. 475, 1 W. Cas. 475, 482, n. 
Cowley V. Patch, 120 Mass. 493, 1 W. Cas. 493. 

Sec. 4. Accord and Satisfaction. 

Problem 19. A owed B and C $500 each. On May. 
1 B agreed to receive $250, payable in ten days, in 
satisfaction of his claim, and C agreed to receive 500 
yards of a specified silk, deliverable in ten days, in 
satisfaction of his. On May 5, B and C each sued A 
for $500. What are A 's rights, if any? (Stanford.) 

Wald, Pollock, Contr. p. 210, 831. 

Problem 20. A owed B $100, and being unable to 
pay said to B * * I will give you my horse July 1, if you 
will call it square." B assented, but subsequently 
brought an action for the money. What are the rights 
of the parties? Suppose (1) that action was brought 
in Jirne (2) that action was brought July 10, and that 
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no tender of the horse by A or demand by B had been 
made, (3) that action was brought July 10 after ten- 
der of the horse by A and refusal by B. (Harvard, 
1902.) 

Harbor v. Morgan, 4 Ind. 158, 2 W. Cas. p. 610. 
Kromer v. Heim (1879) 75 N. Y. 574, 2 W. Cas. 615, 617, n, 
K. Cas. 1018. 

Problem 21. A owed B $50. B owed C $100. A 
and C got together and agreed that C thereby dis- 
charged B of all liability to C and that in return A 
would pay C the $50 which A owed to B. C having 
sued A for the $50, A sets up as defenses: (1) That 
A 's promise was to answer for B 's debt to C and the 
agreement is not in writing. (2) That B has never 
consented to the arrangement and threatens to sue A 
for the $50. (3) That the arrangement lacked con- 
sideration by reasons of defense (2), and because it 
was an attempt to pay a smaller sum, viz., $50, in 
satisfaction of a larger sum owed, viz., $100. (4) 
That **upon accord no remedy lies.*' Discuss each 
^contention. (N. W. 1910.) 

Wald, Poll. Contr. p. 829. 

Problem 22. January 1, 1915, $500 became due 
from D to C. January 5, 1915, C and D entered into 
an agreement whereby C promised to receive and D 
promised to procure and deliver to C by May 1, 1915, 
R's horse Firefly in full satisfaction of D's debt to C. 

(a) Assuming that Firefly had a market value of 
$600 and that D has not procured the horse, may C 
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recover on the $500 debt and also get a judgment for 
$100 damages for breach of contract ? 

(b) Assuming that Firefly had a market value 
of only $400, that D procured the horse from R and 
on April 15, 1915, took the horse to C and tendered 
delivery but C refused to accept delivery, had D a 
defense to C's action to recover the $500 debt and, 
if not, may D recover against C $100 damages for 
breach of contract ? (N. W. 1915.) 

Hunt V. Brown, 146 Mass. 253, 2 W. Cas. 617. 
Harbor v. Morgan, 4 Ind. 158, 2 W. Cas. 610. 

Problem 24. A became indebted to B in the sum 
of $400. How would each one of the following tran- 
sactions affect A's liability? 

(a) On the payment of $200 B gave A his receipt 
in full for the debt. 

(b) B gave his receipt in full for the debt on the 
delivery to him of A's promissory note for $200. 
(Mich. 1908.) 

Tobey v. Barber (1809) 5 Johns. 68, 4 Am. Dec. 326. 
Cumber v. Wane (1719) 1 Strange, 426, 1 Sm. L. C. 733. 
See 35 L.R.A.(N.S.) 17, n. 

Problem 25. A borrowed of his father B $500 and 
gave his demand note for the same. Thereafter the 
father gave to his sons C and D $500 each and then 
said to A **I will never ask you to pay the note I hold 
against you.'' In consideration of this promise A 
agreed to be satisfied. B thereafter died with A's 
note still in his possession and B's executor brings 
suit against A on the note. Can he recover? (Mich. 
1912.) 
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Poster V. Dawber, 6 Ex. 839, 851. 

White V. Bluett, 28 L. J. Exch. (N. S.) 36, 1 W. Cases, 199. 

Wald, Poll. Contr. p. 818, 819, 820. 

See 2 W. Cases, 574, n. 

Problem 26. A and B were jointly indebted to X 
in the sum of $100. X said to A: **If you will pay 
me $25, I'll discharge you from any further liability 
on the debt. ' ' A thereupon paid X the $25. What is 
the effect of this transaction upon X's rights against 
A and B for the rest of the debt? (b) Suppose that, 
instead of the above oral agreement, X had given to 
A a writing, under seal, as follows: **In considera- 
tion of $25 paid by A, I hereby discharge A from any 
further liability upon the debt of $100 owed to me 
by A and B ; but I reserve my rights against B upon 
said debt. ' ^ What would then be the rights and lia- 
bilities of the parties? (Cornell, 1912.) 

Hale V. Spaulding, 145 Mass. 482, 1 W. Cas. 495. 

Problem 26a. X owed A $1,000 for money bor- 
rowed but claimed that A owed him for work and 
labor worth $800. A insisted that the work was not 
worth more than $600. The parties finally agreed to 
settle these claims by the payment of $100 by X to A. 
The payment was made accordingly. A made this 
compromise because of his erroneous belief that X 
would soon prove to be insolvent. Can A recover any 
more from X? (Harvard, 1899.) 

Whittaker, etc. Co. v. Standard, etc. Co. (1913) 216 Mass. 

204, K. Cas. p. 1033. 
See notes 11 L.R.A.(N.S.) 1018, 21 L.R.A.(N.S.) 1005. 
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HuU V. H. A. Johnson & Co. (1900) 22 R. I. 66, 2 W. Cas. 
630, 631, n. 

Problem 27. A has sold goods to B for $10,000, the 
price being agreed upon at the time of the sale. After 
receiving the goods B upon his first inspection of 
them finds that they are not of the quality specified ; 
he thereupon writes A that he intends to rescind the 
sale and return the goods unless A will accept the 
check for $7,000 (which is enclosed), in full satisfac- 
tion — othei'wise he must return check. A deposits 
the check without making any reply to the letter for a 
week. B, getting impatient of delay, decides that he 
wishes to rescind the whole transaction and return 
the goods. What should counsel advise him as to his 
rights? (Harvard, 1911.) 

Hull V. H. A. Johnson & Co. (1900) 22 R. I. 66, 2 W. Cas. 

630. 
"Whittaker, etc. Co. v. Standard, etc. Co. (1913) 216 Mass. 

204, K. Cas. p. 1033. 

Problem 28. B owing A $100 made with him an 
agreement by which A promised to take B 's dog Jack 
next day in full satisfaction. B brought Jack around 
next day but as the dog did not seem to like A, A 
refused to accept him. A is now suing B for the $100. 
What can B do about it? (Harvard.) 

Harbor v. Morgan, 4 Ind. 158, 2 W. Cas. p. 610. 
Kromer v. Heim, 75 N. Y. 574, 2 W. Cas. 615, 617, n. 

Problem 29. Defendant agreed to pay plaintiff, a 
real estate broker, $8,600 upon the resale of certain 
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premises. Defendant offered plaintiff $2,500 for his 
claim mider the contract and plaintiff said orally he 
would accept it and give a release of his claim on the 
Wednesday following. Later defendant made a re- 
sale. It is argued for plaintiff that the new agree- 
ment was but an accord executory and not a com- 
plete settlement, and that the whole $8,600 became 
due and payable upon the resale of the premises. It 
was argued that an executory agreement for an ac- 
cord without satisfaction made under it, does not bar 
a cause of action, and that even a tender of perform- 
ance of an accord is insufficient for that purpose. 

It is argued for the defendant that at the time of 
the new agreement there had been no breach of the 
original contract by the defendant but the situation 
was that of a creditor holding an unmatured and con- 
tingent obligation, agreeing for release in considera- 
tion of the immediate payment of a smaller sum. 

Which contention is correct ? What is the distinc- 
tion between a novation and an accord executory ? 

Bandman v. Finn, 185 N. Y. 508, 78 N. E. 175, 12 L.R.A. 

(N.S.) 1134 and note. 
Wald's Pollock, Contracts, p. 821, note 49. 

Problem 30. Roscnberger, an attorney, had a dis- 
pute with his client Shubert over the amount of the 
attorney's charge for legal services. The attorney 
brought suit for $10,000, and a compromise was made 
with Shubert that he should pay $2,500 down and 
$2,500 in six months. Can Rosenberger retain the 
cash payment which he has received and sue upon 
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his original demand for $10,000, if Shubert fails to 
pay the deferred instalment at the time stipulated? 

Shubert v. Rosenberger, 204 Fed. 934, 45 L.R.A.(N.S.) 

1062, note. 
Re Hatton, 7 Ch. App. 723, 2 W. Cas. 620, 622, n. 

Problem 31. A, a physician, had treated B for 
illness. A sent in his bill for $125. B wrote in an- 
swer that the bill was excessive, and offered to pay 
$75 — ^which offer A declined. Subsequently B sent 
A a check for $100 enclosed in a letter, in which he 
said: **In order to put an end to this matter I en- 
close my check for $100 in full payment of your bill. ' ' 
A cashed the check and wrote to B that he had given 
him credit on account for $100 and requested a check 
for $50, the balance of his bill. This letter was mis- 
laid by a postal clerk and not delivered to B for over 
a month. B refused then to make any further pay- 
ment, and A now sues him for $50. What result? 
(Harvard, 1913.) 

Barham v. Bank of Delight (Ark.) 126 S. W. 394, 27 

L.R.A.(N.S.) 439, n. 
Bassick Goldmine Co. v. Beardsley, 112 Pac. 770, 33 L.R.A. 

(N.S.) 852, n. 
Cp. Canadian Fish Co. v. McShane (Neb.) 114 N. W. 443, 

14 L.R.A.(N.S.) 443. 
17 H. L. R. 459, 469 ; 25 H. L. R. 182. 
Pollock, Contr. p. 839. 

Problem 31a. A was indebted to B and the amount 
due was in dispute between them. B claimed that 
$1,000 was due him. A admitted an indebtedness of 
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$500. A sent a check to B for $500 and on it was 
written these words: **In full to date/' B on re- 
ceiving the check erased these words and cashed the 
check, not intending to receive $500 in full settle- 
ment of his demand. Thereafter he brought suit 
against A to recover the balance. The jury found 
that on the facts A owed B $1,000 when he sent the 
check. What ought the judgment to be in this case 
and why? (Michigan, 1913.) 

Problem 31b. A owed B $20. B said to A: **I 
will accept your cow in satisfaction of that claim 
if you deliver her to-day.'' A went at once for the 
cow and tendered her to B, who then said he had 
changed his mind and refused to accept her. What 
are the rights and liabilities of the parties? (Chi- 
cago, 1911.) 

Problem 32. Defendant owed plaintiff $1,500, but 
being of a shrewd disposition sent a check for only 
$1,000, writing on the back of the check where the 
indorsement would be made ** payment in full to 
date." Plaintiff hesitated to accept the check, but 
at length indorsed the check, collected it, and then 
wrote defendant that credit was given for the amount 
of the check only, and that plaintiff w^ould expect de- 
fendant to pay the balance of the account, for which 
he now sues. 

What defense would you plead as attorney for the 
defendant, and do you think that you could sustain 
it? 

Nassoiy v. Tomlinson (1896) 148 N. Y. 326, 42 N. E. 715, 
51 Am. St. Rep. 695, K Cases, p. 1029. 
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Wald, Poll. Contr. p. 839, 840. 

Fuller V. Kemp, 136 N. Y. 231, 20 L.R.A. 785, note. 

Cp. Laroe v. Sugar Loaf D. Co. (1905) 180 N. Y. 367, 372. 

Day V. McLea, 22 Q. B. D. 610, 2 W. Cas. 628, K. Cas. 1027. 

17 Harv. Law Rev. 469. 

Thomas v. Columbia P. Co. 144 Wis. 470. 



Problem 32a. Suppose the debtor sends a check 
for what he admits to be due, conditioned on its being 
accepted in discharge also of what is in dispute ? Is 
the creditor put to his election? Or is the condition 
void? 

Whittaker etc. Co. v. Standard Auto Supply Co. (1913) 
216 Mass. 204, K. Cas. p. 1033. 

Sec. 5. Surrender and Cancelation. 

Problem 33. A holds B's note for $500, which 
note is due. A says to B: **If you will pay me $25 
I will surrender the note to you and let the rest go. ' ' 
B pays the $25 and A gives him back the note. A 
afterward sues B for the other $475. (Cornell, 1899, 
First Term.) 

« 

Marston v. Marston, 64 N. H. 146, 2 W. Cas. 654 and note. 
Jaffray v. Davis, 124 N. Y. 164, 170. 
Wald, Poll. Contr. pp. 843, 844. 
• 9 Harv. Law Rev. 49. 

X 

Problem 34. What would be the effect of the can- 
celation or surrender without consideration of an in- 
formal written contract? 

Wald, Poll. Contr. p. 815, 844. 
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Sec. 6. Alteration of Instruments. 

Problem 35. Action by the endorsee of a note 
against the maker. The payee of the note after de- 
livery and without the consent or knowledge of the 
maker altered its date to read one day later, in order 
to conform to its true date. Will such alteration of 
an instrument make it void, even in the hands of a 
bona fide purchaser for value? If the alteration is 
innocent, will any rights remain on the original con- 
sideration? 

Newman v. King, 54 Ohio State, 273, 35 L.R.A. 471, 56 

A. S. R. 705. 
Cp. Lee V. Butler, 167 Mass. 426, 57 A. S. R. 466, 46 N. E. 

52. 
Wald's Pollock, Contracts, p. 854, 858. 
Wood V. Steele, 6 Wall. (U. S.) 80, 18 L. ed. 725. 
Clark, Contracts, 3d ed. p. 604. 

Problem 36. When a deed of conveyance has been 
altered by or at the instance of the grantee, does this 
entitle the grantor to be reinvested with the title, or 
does it merely destroy the covenants contained in 
the deed? Can the grantee prove his title in court? 
Compare the effect of alteration on leases, 

Waldron v. Wuller, 65 W. Va. 605, 64 S. E. 964, 32 L.R.A. 

(N.S.) 284. 
1 Devlin on Deeds, sec. 460. 
Wald's Pollock on Contracts, p. 849. 

Problem 37. Action to foreclose a mortgage. Aft- 
er signing the note and mortgage the defendant left 
them with Hughes, a real estate agent, for delivery 
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to plaintiff the mortgagee. Hughes erased the pen- 
ciled principal sum in the note and mortgage ($500) 
and wrote in lieu thereof with ink, a sum more than 
twice the amount, to wit $1,200, at a higher rate of 
interest, and then delivered them to plaintiff and re- 
ceived the $1,200 of which he retained $700 and 
fraudulently converted it to his own use, turning 
over $500 to the defendant which was the amount 
for which she had signed the note. Both plaintiff 
and defendant were ignorant of Hughes' acts until 
long afterward. 

Can plaintiff recover on the note or foreclose the 
mortgage, and if not what other remedy would be 
available ? Suppose plaintiff herself had altered the 
note after delivery from $500 to $1,200? 

Walsh V. Hunt, 120 Cal. 46, 52 Pacific, 115, 39 L.R.A. 697. 
Wald, Poll. Contract, p. 871. 

Problem 38. What is the effect on a mortgage of 
the fraudulent alteration of a note secured by it? 
What is the effect on the note of the alteration of 
the mortgage? 

Walton Plow Co. v. Campbell, 16 L.R.A. 468. 
Edington v. McLeod (Kan.) 124 Pac. 163, 41 L.R.A.(N.S.) 
230, n. 



CHAPTER Xn. 

ILLEGALITY AND EVIL PURPOSE TAINTING 

CONTRACTUAL RIGHTS. 

Sec. 1. Effect of Knowledge or Ignorance of Vicious 
or Immoral Purpose of the Other Party. 
Problem 1. What is the policy of the rule which 
denies all remedies, contractual or quasi-contractual, 
to guilty parties to illegal or vicious contracts? What 
exceptions are there to the general rule? 

Woodward, Quasi-Contracts, sec. 135, p. 2J3, 214. 
Wigmore, 25 Am. Law Rev. 712, note. 
WiUiston on Sales, eh. 22, p. 1113. 
Holman v. Johnson, 2 W. Gases, 497, 1 Cowper, 341. 

* 

Problem 2. Plaintiff by his agent let a flat to de- 
fendant for a term of three years. The defendant 
was the mistress of X, as plaintiff's agent well knew, 
and he knew that X went frequently to the flat to 
visit the defendant and the rent was earned through 
her being a kept woman. Is P entitled to recover 
the rent, the flat being let for an immoral purpose! 
Can he recover possession at any time? 

Upfill V. Wright (1911) 1 K. B. 506. 

Ashford v. Mace (Ark.) 146 S. W. 474, 39 L.R.A.(N.S.) 
1104. 

19 L.R.A.(N.S.) 663, note on effect of landlord's knowl- 
edge that tenant intends illegal use of premises. 

320 
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Cowan V. Milbourne, L. R. 2 Exch. 230, 2 W. Cas. 512, K. 
Cas. 1044. 

Problem 3. May a seller of a carriage recover the 
price when he knows that the buyer, who is a prosti- 
tute, intends to use it in connection with her voca- 
tion? 

Pearce v. Brooks, L. B. 1 Exch. 213, 2 W. Cases, 499, K. 

Cases, p. 1055, 1057, note. 
Williston, Sales, p. 1139, 1140. 
Wald's Pollock, Contracts, p. 485. 

Problem 4, May an insurance policy be enforced 
when it is given on property leased to the proprietor 
of a house of ill-fame and used in a bawdy house ? Is 
the connection of the contract with the illegality too 
remote in this case to be tainted by it? 

See notes to Conithan v. Royal Insurance Co. 18 L.R.A. 

(N.S.) 214. 
23 H. L. R. 635, 21 H. L. R. 631, Wald's Pollock, Contr. p. 

483. 

Problem 5. A sold B a file, on credit, with knowl- 
edge that B was of bad character, that he had pre- 
viously been guilty of burglary and that he had said 
to C that he only needed a good file to let him at 
$2,000. B used the file in committing a burglary and 
was shot by a policeman who caught him in the act. 
A puts in a claim for the price of the file against B 's 
estate. Should the claim be allowed? (Stanford, 
1913.) 

21 
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Pearce v. Brooks, L. R. 1 Ex. 213, K. Cas. 1054, 2 W. Cas. 

499. 
Graves v. Johnston, 156 Mass. 211, 179 Mass. 53, 30 N. E. 

818, 15 L.R.A. 834, K. Cas. p. 1064, 32 Am. St. Rep. 446. 
Williston, Sales, sec. 675. 
Hanauer v. Doane, 12 Wall. 342, 20 L. ed. 439, K. Cas. p. 

1057. 
Anheuser-Busch B. Assn. y. Mason (1890) 44 Minn. 318, 

K. Cas. p. 1062. 

Problem 6. A, a wholesale dealer, sells intoxicat- 
ing liquors on credit to B, having reason to believe 
that B expects to retail the liquors without license 
and in violation of state law. Both parties are resi- 
dents of the city of Detroit and the liquors are sold 
in that city. Can A recover the purchase price? 

(a) Assume that A resides at Boston and there 
sells the liquors to B, a Maine Hotel keeper, with a 
view to their being resold in Maine by B, in violation 
of the criminal laws of that state. Can A recover in 
a Massachusetts court the purchase price of the li- 
quors so sold? 

(b) State the facts and conclusions of law in the 
case of Pearce v. Brooks. To what extent have 
American courts qualified the doctrine of that case? 
(Mich.) 

Graves v. Johnson, 156 Mass. 211, 179 Mass. 53, 15 L.R.A. 

834, 2 W. Cas. 503, 507, n. 
See 61 L.R.A. 431, n. 
"Wald, PoU. Contr. p. 432, 485. 

Problem 7. A contracted to sell and B to buy a 
quantity of menhaden on credit. After the forma- 
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tion of the contract B for the first time conceived the 
plan of selling the menhaden as Alaska mackerel. 
He told A of his plan and A said: ^*I don't care 
what you do with them, if you pay the price. ' ' A de- 
livered some instalments of the fish, but then receiv- 
ing an offer from C of a higher price for the remain- 
der accepted the offer and made no further deliveries 
to B, Has B a defense to an action for the price of 
the fish delivered? Has A a defense to B's counter 
claim for damages for refusal to deliver the promised 
amount of fish? (Harvard, 1905.) 

During the time that B entertained the purpose 
of making such a fraudulent use of the fish or was 
actually engaged in such a fraud on the public will 
the law help him with its remedies? Does not a 
change of purpose give rise to a defense which did 
not previously exist? 

Church V. Proctor, 66 Fed. 240, 2 Will. Cas. 507. 
Williston, Sales, sec. 675, p. 1139, 1143, 676, n. lO. 

Problem 8. (a) A employed B as broker to pur- 
chase and sell oats and make contracts for future de- 
livery. A intended, as B all the time knew, to ** cor- 
ner the market'' by getting all the visible supply of 
oats and contracts for still more and thereby en- 
hance the price. B, having performed the services 
agreed upon, and A having cornered the market, B 
sues for his conunissions as broker. Has A any de- 
fense ? 

(b) A borrowed $100,000 from C, telling C when 
he did so that he wanted the money to use in *^ corner- 
ing'' the com market. A used the money in trying 
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to comer the com market, but failed. C is suing A 
for the $100,000. Has A any defense ? (N.W. 1909.) 

Thacker v. Hardy (1878) 4 Q. B. D. 685, 2 W. Cases, p. 

397. 
Harvey v. MerriU, 150 Mass. 1 ; 5 L.R.A. 200, 2 W. Cases, 

p. 403. 
Anderson v. Holbrook, — Ga. — , 57 S. E. 500, 11 L.R.A. 

(N.S.) 575, n. 
See also Richter v. Poe, — Md. — , 22 L.R.A.(N.S.) 174, 

179. 

Problem 9. Discuss the two following cases: 

^*(a) A lends B $5, knowing that he is about 

to make a wager. B makes the wager and loses, and 

, then refuses to pay A. A sues him. Can he recover? 

** (b) B has made a wager and lost, and he desires 

to pay the wager, but he has not the money, so he 

goes to A and borrows the money, telling him what 

it is for. A sues him for the monev. Can he re- 

cover ?'^ (111. Bar Examination question.) 

Tyler v. Carlisle, 79 Me. 210, 9 Atl. 356, 1 Am. St. Rep. 

301. 
Cannan v. Bryce, 3 Barn. & Aid. 179. 
Armstrong v. Bank, 133 U. S. 433, 33 L. ed. 747, 10 Sup. 

Ct. Rep. 450. 
Clark on Contracts (3d ed.) p. 417. 
Waldos Poll. 485 (42), 487 (43), 22 Harv. Law Rev. 65. 

Problem 10. The Record-Herald of March 22, 
1913, contained the following news item: 

^* Women Break Promise. — A broken promise yes- 
terday cost E — C — $21. C — is a public chauffeur 
and he lives at — Lake avenue. He was summoned 
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by two women to drive them to a fire on the North- 
west Side. * Drive fast. If you get ^* pinched '^ for 
speeding, we will pay the fine/ they told him. He 
was arrested, and when fined $25 and costs, the 
women would pay only $10.^' 

Had the chauffeur a good cause of action against 
the women for the $21? (N. W. 1913.) . 

C. F. Jewett Pub. Co. v. Butler, 159 Mass. 532, 22 L.R.A. 

253, 2 W. Cases, p. 532, 535, note. 
Wald Poll. Contr. (3d) p. 495, n. 54. 
See 41 L.R.A. (N.S.) 62, n. 

Problem 10a. Is a contract to marry with one al- 
ready married enforceable by the plaintiff if she was 
ignorant that the other party was married at the 
time? If the illegality of a contract is due to facts 
of which the plaintiff is excusably ignorant, will the 
innocent plaintiff be allowed relief thereon, even 
though the contract is illegal as to the other party 
and impossible of performance ? 

Mill ward v. Little wood, 5 Exch. 775, 2 W. Cases, p. 552, 

553, note. 
Wilson V. Carnley (1908) 1 K. B. 729, 1 B. R. C. 901, 917f 

note. 
Waugh V. Morris, L. R. 8 Q. B. 202, 2 W. Cas. 554. 
Kelley v. Riley, 106 Mass. 339. 

Problem 11. A employed B, a stockbroker to buy 
for him corporation stocks on the Board of Trade in 
Chicago. The transactions were to be in the name 
of B, but for the benefit of A. There was to be no 
actual transfer of stock but the parties to the sale 
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and purchase were to settle their contracts by the 
loser paying on a future day the difference between 
the contract price and the market price on that day. 
On these contracts A had lost $1,000 which B, as his 
broker had paid, being compelled to do so or forfeit 
his membership on the Board of Trade. B brings 
suit against A to recover this $1,000 and his commis- 
sions as broker. Can he recover? (Mich. 1913.) 

Sec. 2. Recovery of Property or Money Held or 
Acquired Under Illegal Contracts. 

Problem 12. A California statute forbade all con- 
tracts for the sale of stock on margin or to be de- 
livered at a future date. The law was amended to 
forbid such sales only when made '^without any in- 
tention on the part of one party to deliver and of the 
other party to receive the shares, and contemplating 
merely the payment of differences between the con- 
tract and the market price on divers days.'' 

Does the repeal of the former provision have the 
effect of validating previous contracts for the sale of 
stocks on margin, which under the former law were 
expressly declared to be void? Can the plaintiff re- 
t^over back certain shares of stock pledged to the de- 
fendant broker to insure payment of certain sums of 
money due under void margin contracts ? 

V^Tillcox V. Edwards (1912) 162 Cal. 455, Ann. Cas. 1913C, 

1392, 123 Pac. 276. 
See Contracts, Dec. Dig. sec. 105. 

Problem 13. Does a person who places money in 
the hands of an agent to be disbursed for an illegal 
purpose necessarily forfeit his right to the money? 
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May he require the agent to account for so much as 
has not been expended for the unlawful purpose ? 



Ware v. Spinney, 76 Kans. 289, 91 Pac. 787, 13 L.R.A. 

(N.S.) 267. 
Wald's Pollock, Contracts, p. 498, 499. 
Yale etc. Co. v. Joyner (N. C.) 75 S. E. 993, 26 H. L. R. 

374. 
McMullen v. HoflFman, 174 U. S. 639, 660, 43 L. ed. 1117, 

1125, 19 Sup. Ct. Rep. 839. 

Problem 14. Morrison & Davis sued Bennett for 
an accounting and dissolution of partnership. Ben- 
nett holds $1,000 receipts and profits, the result of a 
conspiracy to defraud one Crowley by a fraudulent 
wager, and he refuses to share the spoils of the illegal 
partnership. The illegal purpose having been exe- 
cuted, can Bennett be compelled to account to his 
partners for the profits in spite of the fraud and 
breach of law in the transaction in which the profits 
were earned? 

Morrison v. Bennett, 20 Mont. 560, 52 Pac. 553. 
Brooks V. Martin, 2 Wallace U. S. p. 70, 17 L. ed. 732. 
Woodward's Quasi Contracts, sec. 149, p. 234. 
Wald's Pollock, Contracts, p. 498. 

Problem 15. Action to recover possession of cor- 
porate stock transferred by plaintiff to defendant to 
advance the interests of a corporation and converted 
by defendant to his own use. The defendant Sloss 
was president of the corporation and plaintiff was a 
stockholder, and they desired certain leases from the 
Russian government to be renewed. The shares 
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were to be used in negotiations to influence officials 
of the United States and Russia and to corrupt the 
servants of the respective governments. Plaintiff 
alleges (and defendant could not well deny) , that be- 
fore any one was corrupted, he changed his mind and 
demanded back the stock from his bailee or agent 
who had received it for the illegal purpose. 

May an illegal contract be rescinded if it is unexe- 
cuted and may money paid or property delivered in 
aid of the illicit enterprise be recovered so far as it 
has not been applied to the purpose? 

Wassermann v. Sloss, 117 Cal. 425, 49 Pac. 566, 38 L.R.A. 

176, 59 A. S. R. 209. 
Cp. Spring Co. v. Knolton, 103 U. S. 49, 26 L. ed. 347. 
Woodward-Quasi Contracts, sec. 144, 148. 
Williston, Sales, p. 1146. 
16 L.R.A.(N.S.) 571, right to recover price of a lottery 

ticket. 
34 L.R.A.(N.S.) 573, rescission of sale of slot machine 

or gambling devices. 

Problem 16. (a) Defendant was a member of the 
X Chamber of Commerce and a broker accustomed 
to buy and sell grain on commission, under the rules 
of the chamber, upon margin and otherwise. Plain- 
tiff was a teacher in the grade schools in Y. In No- 
vember, 1912, plaintiff wired defendant to sell 1,000 
bushels May wheat and sent $100 margin to cover 
the deal. In December plaintiff ordered defendant 
to buy 1,000 bushels of May wheat. The two con- 
tracts were adjusted on the basis of the difference 
in prices at the dates specified. Thereafter a large 
number of similar purchases and sales of grain 
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amounting to hundreds of thousands of bushels were 
made by defendant for plaintiff and settled in the 
same manner. On June 1, 1914, plaintiff ordered de- 
fendant to buy 100,000 bushels September wheat, 
which order defendant executed the same day. On 
August 31 plaintiff ordered defendant to sell 100,000 
bushels September wheat, which defendant did. The 
difference in prices left a balance of $20,000 in favor 
of plaintiff, for which he brought action in the Dis- 
trict Court of Hennepin County. The defendant 
pleaded that the contract was a wagering contract. 

At the trial the defendant offered to show plain- 
tiff's occupation, residence, the facts as to the pre- 
^dous dealings between the parties and plaintiff's 
financial inability to pay for so much wheat. He also 
offered to show that plaintiff 's attorney was engaged 
in the practice of soliciting cases against grain, 
brokers, that he solicited this case, that by agreement 
with plaintiff, plaintiff's attorney was to pay all ex- 
penses of the action, was to receive nothing if the 
verdict was for defendant and was to receive fifty 
per cent of any sum recovered in court or by settle- 
ment. 

How should the court rule upon these offers of evi- 
dence? What should be the substance of the coui*t's 
charge to tlie jury upon the point of illegality ? 

(b) If in the foregoing case the facts as to the 
contract between plaintiff and plaintiff's attorney 
were as defendant offered to show, and if plaintiff 
and defendant, without the knowledge or consent of 
plaintiff's attorney, compromised the case for $10,- 
000, what would be the rights of plaintiff's attorney 
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against plaintiff and defendant respectively, and 
how might he proceed to enforce them? (Uni. of 
Minn. 1915.) 

Ware v. Spinney, 76 Kan. 289, 91 Pac. 787, 13 L.R.A. 

(N.S.) 267. 
Small V. The C. R. I. & P. R. Co. 55 Iowa 583, 2 W. Cas. 

436. 
See 35 L.R.A.(N.S.) 513, n., 14 L.R.A.(N.S.) 1095, 1101, n. 
Protection of attorney's right to contingent fee against 

settlement by parties. 

Problem 17. Love and Harvev made a bet as to 
the place of burial, in Hollywood Cemetery, of the 
body of one Dr. Cahill. They deposited Twenty 
($20.00) Dollars in the hands of one James Stack as 
stake holder. The next day they all went to the 
cemetery when each claimed that he had won the bet 
and demanded from the stake holder the whole sum 
deposited. The latter delivered it to the defendant, 
but the plaintiff at the time the defendant received 
the money forbade the stake holder paying it over to 
him and told defendant that he should take proceed- 
ings to get it back. Defendant offered evidence to 
show that he had won the wager. May the loser re- 
cover his deposit from the winner? 

Love V. Harvey, 114 Mass. 80. 

Hampden v. Walsh, 1 Q. B. D. 189, 2 W. Cas. 390. 

V^oodward Q. C. p. 240, sec. 152. 

See Williston Sales, sec. 679. 

Wald's Poll. 406 (60), 501 (64), 6 H. L. R. 203. 

Problem 18. A and B made a wager of $50 on the 
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result of a cock-fight. The money was deposited with 
d, a stakeholder. The making of wagers was illegal 
by statute. Before the cock-fight came off A de- 
manded of C a return of his deposit. C declined to 
return it. Thereafter A lost the wager and C paid 
the money over to B, the winner. 

A brings suit against C, can he recover? 

(a) Suppose that A demanded the money after 
and not before he had lost the wager, but C refused 
to return the money and thereafter paid the money 
to the winner? 

How would this fact affect the question? (Mich.) 

Hampden v. Walsh, 1 Q. B. D. 189, 2 W. Cas. 390, 396, n. 

Problem 19. A sold a horse to B on Sunday, and 
the horse was delivered on the same day but not paid 
for. Later A discovered that the sale was illegal, and 
fearing that he would not get paid, went to B 's stable 
and induced the man there in charge contrary to his 
orders from B, to surrender the possession of the 
horse, which A then led back to his own stable. On 
Mondav B demanded the horse and A refused to sur- 
render him. Thereupon B brings an action for con- 
version and A brings a cross-action for the price of 
the horse. Can these actions be maintained ? (Har- 
vard, 1909.) 

Smith V. Bean, 15 N. H. 577. 

Troewart v. Decker, 51 Wis. 46, 8 N. W. 26, 37 Am. Rep. 

808. 
Kinney v. McDermot, 55 Iowa 674, 8 N. W. 656, 39 Am. 

Rep. 191. 
"Williston, Sales, sec. 666. 
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Sec. 3. Contracts in Restraint of Trade. ^ 

Problem 20. For many years A had been engaged 
in the business of the manufacture and sale of print 
paper at Detroit, Mich. His customers were in every 
part of the United States and throughout the prov- 
inces of Canada. On July 1, 1912, he sold to B his 
entire plant and business good will for $100,000 and 
covenanted not to engage thereafter in said business, 
anywhere within the United States, and he further 
covenanted that in case he broke this covenant he 
would pay B the sum of $10,000. On Nov. 1, 1912, A 
in breach of his covenant engaged in the business of 
manufacturing and selling print paper at Cleveland, 
Ohio. 
What are the rights and remedies of B ? 
(a) Suppose A's covenant had been that he 
would not engage in this business anywhere in North 
America ? How would this affect the question ? 

(b) Discuss fully the questions involved in this 
problem. State the old rule and the tendency of 
more recent decisions. (Mich.) 

Herreshoff v. Boutineau (1890) 17 R. I. 3, 2 W. Cas. 374. 
Fleckenstein Bros. Co. v. Fleckenstein, (N. J.) 24 L.R.A. 
(N.S.) 913. 

Problem 21. For $3,500 A agreed to sell to B his 
bakery property and business at Ithaca, and not to 
engage in the bakery business in the state for ten 
years, (a) Will an action lie by A against B for the 
agreed price or any part of it or damages, on A 's ten- 
dering to B a conveyance of the property and busi- 
ness and a written promise not to engage in the bak- 
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€iy business in the state and B's refusal to accept 
the tender and pay the price? (b) Will an action lie 
by B against A on B's tendering to A the agreed 
price and demanding a conveyance of the property 
and business and offering to waive A's promise not 
to engage in the business, and A's refusal to accept 
the tender and make the conveyance? (Cornell, 
1912.) 

See, cases, supra, 20. 

Problem 22. Plaintiff sues on a contract by which 
defendant agreed with plaintiff not to engage in the 
wine or liquor business within a radius of 10 miles 
in either direction from 500 Higgins Ave., Missoula, 
Mont., for a period of 10 years under a penalty of 
$2,000 ^^ liquidated damages.'^ Defendant thereafter 
resumed the wine and liquor business in Missoula. 

Can plaintiff recover the $2,000 or any damages 
whatever? (Uni. of Mont. 1912.) 

Franz v. Bieler (Cal. 1899) 56 Pac. 249. n 

See, cases, supra, 20. 

Wald's Pollock, Contracts, p. 468, n. 36. 

Problem 23. Three different manufacturers of 
electrical goods agreed to merge their business in 
one corporation under an arrangement in the nature 
of a partnership, each manufacturer agreeing to de- 
vote himself to the interests of the new corporation. 
There was a provision that none of them would enter 
into competition with the new corporation for five 
years. Is such a combination among dealers a con- 
tract invalid as being in restraint of trade? 
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What is the line between combinations which are 
lawful and those which are unlawful? 

Anchor Elec. Co. v. Hawkes, 171 Mass. 101, 50 N. E. 509, 
41 L.R.A. 189, 68 A. S. R. 403, 2W. Cases, p. 378. 

Cp. Emery v. Ohio Candle Co. 47 Ohio State 320, 24 N. E. 
660, 21 A. S. R. 819, 2 W. Cas. 389. 

Cummings v. Stone Co. 164 N. Y. 401, 52 L.R.A. 262. 

Getz Bros. v. Federal Salt Co. (1905) 147 Cal. 115, 81 Pae. 
416, 109 A. S. R. 114. 

(Agreement not to import any salt to the Pacific coast 
and to discourage any such shipments by other parties 
and to purchase all salt from the defendants.) 

See Clark on Contracts, (3d ed.) p. 395. 

Wald's Pollock, Contr. p. 468, n. 

Problem 24. Three separate manufacturers of 
matches, A, B and C, who supplied three-fourths of 
all the matches consumed in this country, made an 
agreement, by which it was provided that A should 
limit his sales to the territory east of the Alleghenies, 
B to the territory between the Alleghenies and the 
Rocky Mountains, and C to the territory between 
the Rocky Mountains and the Pacific; that none of 
them would sell any matches outside of the territory 
so assigned to him, and that if any one did, he should 
pay to each of the others $500 as liquidated damages 
for each such sale. A made a sale of matches in Cin- 
cinnati, and B and C now sue him each for $500. For 
whom would you give judgment? (University of 
Cincinnati, 1898.) 

U. S. V. Addyston Pipe Co. 85 Fed. 271, 46 L.R.A. 122. 
Emery v. Ohio Candle Co. 47 Oh. St. 320, 24 N. E. 660, 21 
A. S. R. 819, 2 W. Cas. 389. 
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See State v. Ins. Co. 29 L.R.A.(N.S.) 1194, 1214. 
12 Col. Law Rev. 97, 118. 
25 Harv. Law Rev. 72, 94. 
A. J. Peaslee, 28 H. L. R. 394. 

Problem 25. Action of assumpsit by A against B. 
The declaration sets forth that A and B are both 
plumbers in the town of X; that they entered mto a 
written agreement whereby they mutually agreed 
not to work for less than $5 a day ; that B has worked 
for M, N, and others for $4 a day, to the injury of the 
plaintiff's business. B demurs. Should the de- 
murrer be sustained? (Northwestern, 1897.) 

More V. Bennett, 140 HI. 69, 29 N. E. 888, 15 L.R.A. 361, 

2 W. Cas. 385, 33 A. S. R. 216. 
Collins V. Locke (1879) 4 App. Cas. 674, 2 W. Cas. 357. 
State V. Bd. of Trade, 107* Minn. 549, 121 N. W. 395, 23 

L.R.A.(N.S.) 1260, 1282. 
Queen Ins. Co. v. State, 86 Tex. 251, 24 S. W. 397, 22 

L.R.A. 483. 

Problem 26. In a recent New York case B, the 
owner of a brewery, agreed with the local Maltster's 
Union that in consideration of the right to use the 
union label he would employ only union laborers and 
would pay them a minimum wage of $18 a week. G, 
a member of the Union, not knowing of this contract, 
became an employee of B at a wage of $9 a week. 
After working about two years G discovered the ex- 
istence of the contract between B and the Union and 
brought suit for the $9 a week difference between 
what he had been paid and the $18 a week stipulated 
in the contract between B and the Union. Should he 
recover? (N. W. Uni. 1915.) 
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See, cases, supra, 25. 

Problem 27. A, a manufacturer of bicycles and 
guns at Fitchburg, agreed with the defendants, who 
were also manufacturers of bicycles, to close his bi- 
cycle factory for four years- The consideration for 
A's agreement was a promise by the defendants to 
pay A 5 pei* cent of the net sales of bicycles made by 
them during the four years- A closed his factory. 
He brings an action for breach of the defendant's 
promise. Would you allow him to recover? (Har- 
vard, 1896-) 

Emery v. Ohio Candle Co. (1890) 47 Oh. St. 320, 24 N. E. 

660, 21 A. S. R. 819. 
See note 52 L.R.A. 380, 381- 
Clark, Contracts, p. 397.. 

Problem 28. A, a fruit dealer, made a written con- 
tract with B, a farmer, whereby B agreed, at stipu- 
lated prices for different grades, to sell to A the en- 
tire yield of his prune orchard for five years. This 
was one of several hundred contracts of the same 
character made by A with the prune farmers of Cali- 
fornia. B subsequently sold his farm to C and as- 
signed to him his contract with A. A refused to re- 
, ceiv^ prunes from C, claiming that the contract was 
not assignable. B thereupon seized a quantity of 
prunes that he had delivered to A, and when A 
sought to recover them, B justified the seizure by 
claiming that the contract between A and B was part 
of a scheme of A's to ** corner the prune market^' and 
was consequently illegal.. What are the rights of A, 
B and C? (Stanford, 1913.) 
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LaRue v. Groesinger, 84 Calif, 281, 285, 149 Ky. 615. 
Brent v. Gay, 149 Ky. 615, 149 S. W. 915, 41 L.R.A.(N.S.) 
1034. 

Problem 29. The Chicago Beef Company is a cor- 
poration which has acquired and is endeavoring to 
continue a monopoly in restraint of trade in violation 
of a statute forbidding trusts and monopolies- The 
corporation sold beef to A on credit and bought cattle 
from B on credit. Is there a defense in either case 
to an action for the price? (Harvard, 1905.) 

Brent v. Gay, supra. , 

Wilder Mf. Co. v. Corn Products Co. 236 U. S. 165, 59 

L. ed. — , 35 Sup. Ct. Rep. 398, 28 Harv. Law Rev. 691, 

710. 
Cp. Continental Wall Paper Co. v. Voight, 212 U. S. 227, 53 

L. ed. 486, 29 Sup. Ct. Rep. 280, 22 Harv. Law Rev. 435. 



a 



Problem 30. A, manufacturer of pills known as 
Pheny o-Caff ein, ' ' sold to B, a wholesale druggist, 
1,000 boxes. On each box was printed the following: 
** Important Notice. This box of Phenyo-Caf- 
f ein is sold to be consumed only, except that it may 
be resold for not less than fifty cents per box. The 
acceptance of this box by any person is a direct 
agreement with A and an assent to the above condi- 
tion of sale.'' C, another druggist, endeavored to 
buy 500 boxes from A without the above condition 
of sale, but A refused to sell without the condition. 
C subsequently bought 500 boxes from B at twenty- 
five cents per box, each box bearing the notice set 
out above, and resold them at forty cents per box. A 
now sues B and C separately for breach of contract, 

22 
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and each answers: (1) that he made no contract 
with A not to resell for less than fifty cents per box, 
and (2) that if there was a contract it was illegal. 
(Stanford, 1911.) 

Garst V. Hall, — Mass. — , 61 N. E. 219, 55 L.R.A. 631. 
Dr. Miles etc. Co. v. John D. Park & Co. 220 U. S. 373, 55 

L. ed. 502, 31 Sup. Ct. Rep. 376. 
Garst V. Harris, 177 Mass. 72, 58 N. E. 174, 2 W. Cas. 383. 
25 Harv. Law Rev. 59, 13 Col. Law Rev. 437. 
W. H. Hill Co. V. Gray & Worcester, 163 Mich. 12, 127 

N. W. 803, 30 L.R.A.(N.S.) 327. 
Fisher Flour Mills Co. v. Swanson (Wash.) 51 L.R.A. 

(N.S.) 522, note, validity of contract provision seeking 

to control prices at which an article may be resold. 

Problem 31. Monroe, a manufacturer of olive oil, 
sold a quantity to Powers, a wholesale dealer, and it 
was stipulated in the contract that Powers would not 
resell it at less than $2.50 per gallon. The oil was not 
produced by Monroe under any secret or patented 
process, but he was a very large producer and the os- 
tensible purpose of the stipulation was to preserve 
or enhance the reputation of his olive oil as a product 
of superior grade and quality. Powers sold the oil 
for $1.75 per gallon and Monroe sued him for breach 
of contract. Can he recover? (Stanford, 1913.) 

Miles, etc. Co. v. J. D. Park & Co. 220 U. S. 373,, 55 L. ed. 
502, 31 Sup. Ct. Rep. 376, 25 H. L. R. 59, 67, 72. 

Sec. 4. Miscellaneous Cases of Illegal Contracts. 

Problem 32. Is a note given in compromise of a 
suit on a note for a gambling debt tainted by the il- 
legality of the original note ? 
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Union Collection Co. v. Buckman, 150 Cal. 159, 88 Pac. 

708, 9L.R.A.(N.S.) 568. 

Problem 33. Action for balance of the price due 
on the sale of an order or draft on D by plaintiff to 
defendant. Defense that the order was for the bal- 
ance due for work in cutting timber on government 
land by the plaintiff. 

Even if the original contract by the plaintiff was 
illegal and void, is not a due bill given for the as- 
signment of this claim under an illegal contract so 
far a new and independent contract as not to be 
tainted by the illegality of the other one? 



Owens V. Davenport, 39 Mont. 555, 104 Pac. 682, 28 L.R.A, 
(N.S.) 996, note. 



Problem 34. Can the purchase price of commodi- 
ties sold by weight or measure be recovered when the 
scales or measures used were unsealed in violation 
of a penal statute? Is the weighing or measuring 
merely a collateral matter to the contract of sale ? 

Bisbee v. McAUan, 39 Minn. 143, 39 N. W. 299, 2 W. Cases, 

550, 551. 
See 12 L.R.A.(N.S.) 599, 600, note. 

Problem 35. Where a statute has been made for 
the benefit of the public regulating the licenses and 
loans of pawn-brokers, is a loan contract made by 
an unlicensed broker in violation of its provisions 
void? If the contract is void, is the lien or right of 



340 PROBLEMS IN CONTRACTS. 

the pledgee (pawn-broker) to hold the property, 
which depends on the contract, also lost ? 

Levinson v. Boas, 150 Cal. 185, 88 Pac. 825, 12 L.R.A. 

(N.S.) 575, note on validity of contracts in a business 

which it is a misdemeanor to transact. 
Cope V. Rowlands, 2 M. & W. 149, 2 W. Cases, p. 548. 
See also Wood v. Krepps (Cal.) 143 Pac. 691, L.R.A. 

1915B, p. 851. 

Problem 26. B, on June 1, 1888, his twentieth 
birthday, guaranteed to A the payment of the price 
of intoxicating liquors sold on that day on one 
month's credit by A to M in violation of a statute. 
In 1892, the statute was repealed. In 1896, B wrote 
to A that he should certainly make good M 's default 
without delay. What remedy, if any, has A against 
B, if the latter declines to pay? (Harvard, 1907.) 

Wilcox V. Edwards, 162 Cal. 455, 123 Pac. 276, Ann. Cas. 

1913C, 1392. 
Am. M. Exch. v. Blunt, 102 Me. 128, 10 L.R.A. (N.S.) 414, 

120 A. S. R. 463, 10 Ann. Cas. 1022. 
Clark Contr. (3d ed.) p. 436. 
On effect of repeal of prohibitory statute, see note 12 

L.R.A.(N.S.) 591. 
Wald's Pollock, p. 514, 515, n. 8L 

Problem 37. Plaintiff schemed with defendants, 
as he supposed, to defraud others on a fake foot- 
race, but he was himself the victim and was fleeced 
of $6,000 by a gang of crooks who made a business 
of thus defrauding persons. 

May he ask the aid of a court to recover the money 
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put up by him, although he was led into the trap by 
promises of a share in the profits to be made by de- 
frauding others? 

Hobbs V. Boatright, 195 Mo. 693, 93 S. W. 934, 5 L.E.A. 

(N.S.) 906, 113 A. S. E. 709. 
Stewart v. Wright, 147 Fed. 321. 
Cp. Schmidt v. Gibson (Cal. App. 1910) 107 JPac. 571. 
Woodward, Quasi Contracts, p. 222, 240. 
20 H. L. R. p. 60, 330, 26 H. L. R. 738, 756. 
Goodhart v. Mission Publishing Co. (Cal. App. 1912) 123 

Pac. 210. 
Natl. Bank v. Petrie, 189 U. S. 423, 47 L. ed. 8T9, 23 Sup. 

Ct. Rep. 512, 2 W. Cases, p. 565. 

Problem 38. Plaintiff sues defendant on a note. 
Defendant admits the execution of the note and sets 
up as an afl&rmative defense against its validity that 
the consideration for its execution by him was illegal, 
to wit: that if the note were given, one Crowell 
should not be prosecuted for embezzlement by the 
plaintiff. Plaintiff did not agree that no one else 
should prosecute Crowell and he was prosecuted by 
others but not by plaintiff. Is any contract or note 
based on the consideration of stifling prosecution, 
void as being against public policy? 

Thorn V. Stewart (Cal. 1912) 122 Pac. 1069. 

Flower v. Saddler, 10 Q. B. D. 572, 2 W. Cases, 448. 

Bankhead v. Shedd, 16 L.R.A.(N.S.) 971, note. 

Problem 39. Plaintiff in order to save her daugh- 
ter from disgrace and criminal prosecution for em- 
bezzlement, gave a deed of certain property to cover 
the shortage in her accounts. She now seeks the 
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rescission and cancelation of this deed on two 
grounds: (1) That it was given on an illegal con- 
sideration, to wit : the compounding of a felony, and 
(2) that it was given through undue influence and 
oppression. 

Is the plaintiff in pari delicto and will the fact 
that an instrument was given to compound a felony 
deprive plaintiff of the aid of the courts to set it 
aside, if its execution was procured by menace, 
duress or undue influence? Is it material whether 
or not the child was guilty? 

Colby V. Title Ins. & Tr. Co. 160 Cal. 632, 117 Pac. 913, 

35 L.R.A.(N.S.) 813, Annot. Cases 1913A, 515. 
Williams v. Bailey, L. R. 1 H. L. 200, 2 W. Cases, p. 438. 
Ball V. Ball (N. J.) 81 Atl. 724. 
City Natl. Bank v. Kusworm, 26 L.R.A. 48. 
Williamson v. Aekerman, 20 L.R.A. (N.S.) 484. 
See 37 L.R.A. (N.S.) 539. 

Problem 40. Is a promise by a man to an unmar- 
ried woman that, if she will continue in his employ 
and care for his wants until his death and do not 
marry until after his death, he will then leave her 
:$3,000, a valid contract? If plaintiff has fully per- 
iormed the part of the contract which is illegal, can 
the defendant or his estate repudiate after full value 
has been received? 

King V. King, 63 Ohio State, 567, 52 L.R.A. 157, 81 A. S. R. 

635, 2 W. Cases, 567. 
Cp. Lowe V. Doremus, 84 N. J. L. 658, 87 Atl. 459, 49 

L.R.A. (N.S.) 635, note. 
Williston Sales, p. 1154. 
Wald's Pollock, Contracts, p. 484. 
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Problem 41. A New Jersey Credit Insurance Co. 
employed P as its general agent in Massachusetts 
for five years. The Insurance Commissioner of 
Massachusetts decided it was lawful for him to do 
business there for the company. Later the corpora- 
tion became insolvent and the contract was broken. 
Subsequently the Massachusetts Supreme Court de- 
cided that the company had no right to do business 
in the state and that its insurance contracts were 
unlawful and void. Suppose that the law was doubt- 
ful at the time when P was employed, and he ren- 
dered valuable services for a time, may he recover 
for his services for so long as he was able to do busi- 
ness in the state ■* 

Bosenbamn v. U. S. Credit System Co. 65 N. J. L. 255, 48 
Atl 237, 53 L.R.A. 449, 2 W. Cases, 556. 



CHAPTER Xm. 

FRAUD AND MISTAKE AFFECTING CON- 
TRACTUAL RIGHT'S. ' 

Problem 1. Suppose A, knowing there to be a 
mine in the land of B, of which he knows B to be 
ignorant, enters into a contract to purchase the land 
of B, leaving B in ignorance of the existence of the 
mine. Is the contract invalid? Is A obliged to dis- 
close the secret? Suppose that the vendee, when 
interrogated, denies any knowledge of a mine or mis- 
leads the owner into the belief that the land is valu- 
able only for timber? If the contract is voidable, is 
it invalidated by lack of agreement or because the 
agreement was unfairly obtained? 

Laidlaw v. Organ (1817) 2 Wheaton (U. S.) 178, 4 L. ed. 

214. 
Crompton v. Beedle, 83 Vt. 287, 75 Atl. 331, 30 L.R.A. 

(N.S.) 748. 
Weikle v. Sterns, 34 L.R.A.(N.S.) 1035, note. 
Waldos Pollock, Contracts, p. 683, 693, 20 H. L. R. p. 413. 

Problem 2. Plaintiff sues defendant on a written 
contract for the price of a lot of jewelry, which re- 
cited that it was made under the representations 
therein expressed and no others, and should be incon- 
testable for fraud. Defendant pleads that the con- 
tract was obtained by the fraud of the plaintiff in 
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representing that the gpods were merchantable, 
when they were not. Can this defense be main- 
tained? 

See Bridger v. Goldsmith (1894) 38 N. E. 458, 143 N. Y. 
424. 

What remedies are open to a defrauded buyer or 
seller? 

Equitable Mfg. Co. v. Biggers (1904) — Ga. — , 49 S. E. 

Rep. 271. 
24 Harv. Law Rev. 53, 18 H. L. K. 466. 

Problem 3. Plaintiff was an individual trading 
tmder the name of the Cambria Coal Co., and con- 
tracted for the purchase of coal on credit from the 
defendant. Three days after the signing of the con- 
tract, defendant company whote to the Cambria Com- 
pany asking it "where the company was incorpo- 
rated, a list of officers and directors, and the amount 
of capital paid in." Defendant, on being informed 
that plaintiff was an individual doing business under 
a trade name, and was not incorporated, replied that 
it had supposed the Cambria Coal Company to be a 
regularly incorporated company with a paid in capi- 
tal, and that it could not extend credit to plaintiff 
as an individual. Is the fact that defendant mis- 
takenly supposed that it was dealing with a corpora- 
tion and not with an individual (a mistake induced 
by plaintiff's trade name), a defense to a suit by 
plaintiff on the contract? Suppose defendant had 
received an advance payment? 
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Fifer v. Clearfield etc. Co. 103 Md. 1, 62 Atlantic, 1122. 
Boston Ice Co. v. Potter, 123 Mass. 28, 25 Am. Rep. 9. 

Problem 4. Must one return or tender back the 
consideration received for a release of a claim for 
personal injuries obtained by fraud, as a prerequisite 
to rescinding it and suing for the damages resulting 
from the injury; or is it sufficient that the amount 
be deducted from the verdict if one be obtained 
against the defendant ? 

Pattison v. Seattle etc. Co. (Wash.) 116 Pac. 1089, 35 
L.R.A.(N.S.) 660, note. 

Problem 5. The seller of lumber in footing up the 
items of a bill made a mistake of $421 in adding the 
various items of the selling price. May the seller 
recover the difference between the erroneous esti- 
mate and the price which he intended to collect ? 

Suppose the defendant had any reason to suspect 
an eiTor or mistake in the calculation? Suppose the 
buyer refuses to return the goods after his attention 
is called to a palpable mistake in quoting their price 
to him as at the rate of $1 instead of $10? 

Steinmeyer v. Schroeppel, 226 HI. 9, 80 N. E. 564, 10 

L.R.A.(N.S.) 114, 2 III. L. R. 267. 
Tatum V. Coast Lumber Co. 23 L.R.A.(N.S.) 1109. 
Estey Orgran Co. v. Lehman, 132 Wis. 144, 111 N. W. 1097, 

11 L.R.A.(N.S.) 254. 
Harran v. Foley, 62 Wis. 584, 22 N. W. 837. 
Wald's Pollock, Contracts, p. 583. 

Problem 6. Define misrepresentation and give 
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the essential features of fraud, duress and undue in- 
fluence. Classify the several forms of mistake. 

(a) A sells and delivers to B a jewel for one dol- 
lar, paid on delivery. No representations are made 
but both parties to the transaction think the jewel 
a common stone of little value. Soon afterwards it 
is discovered that the jewel is a diamond worth 
$1,000. A tenders back the one dollar and demands 
the return of the stone. Can he recover it in replevin, 
and if so, on what theory? (Uni. of Mich.) 

Wood V. Boynton, 64 Wis. 265. 
Wald's Poll. Contr. 606, 19 H. L. R. 290. 
Abbott, Mistake of Fact, 23 H. L. R. 608, 616. 

Problem 7. A bought a cow of B for $80, both 
believing her to be barren. If she had been known 
to be a breeder, she would have been worth $750. 
The sale was completed and title had passed, but be- 
fore actual delivery, B discovered that the cow was 
with calf and refused to deliver because of the mu- 
tual mistake. 

May B rescind the sale on the ground of a mutual 
mistake going to the very basis upon which the par- 
ties were dealing % 

Sherwood v. Walker, 66 Mich. 568, 33 N. W. 919. 
Wald's Pollock, Contracts, 606, 612. 

Problem 8. A was the owner of the vessel *^ Peer- 
less," which, on July 1, was on a. voyage from Liver- 
pool to New York. On that day A agreed to sell her to 
B for $120,000 to be paid on her arrival at New York. 
This was a fair price for the ship. Both parties at 
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the time of making the contract supposed that the 
vessel was in good condition, though A made no such 
representations and gave no express warranties to 
that effect. On July 6, the vessel arrived at New 
York in a badly damaged condition, having collided 
with another vessel on Jime 30. In the condition in 
which she arrived the ** Peerless'' was not worth more 
than $70,000. A tendered B the possession of the 
vessel and demanded the purchase money. B refused 
payment unless A would repair the vessel. This A 
refused to do, and brought suit against B for breach 
of the contract of sale. Decide the case. (Uni. of 
Michigan, 1913.) 

Problem 9. What are the legal consequences of 
a mistake of law as to the effect of a legal instrument 
and what relief may be obtained at law or in equity ? 

See Dolvin v. Am. Harrow Co. (Ala.) 28 L.R.A.(N.S.) 
785 to 948, note. 

Foulke, Mistake in Formation and Performance of a Con- 
tract, 11 Columbia L. R. 197, 299, 

Problem 10. Plaintiff was the mother of a way- 
ward son. This son left home at the age of fifteen. 
For five years, in spite of a persistent course of in- 
quiry, plaintiff heard nothing from or concerning 
him. Defendant, a detective, learned that the son 
was confined in the state's prison. He thereupon 
communicated with plaintiff and offered to tell her 
where she could find her son on condition that she 
pay defendant $1,000. After repeatedly but vainly 
attempting to secure more liberal terms from defend- 
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ant, plaintiff paid defendant $1,000 and defendant 
thereupon told plaintiff of her son's whereabouts. 
Plaintiff sues defendant for $1,000 in an action for 
money had and received. Should she recover all or 
any part of this sum upon proving these facts? 
(Stanford, 1911.) 

Woodward, Quasi Contracts, sec. 211. 

Problem 11. Defendant, an infant, plied the 
plaintiff, an old man, with liquor until he became 
drunk and then took advantage of the plaintiff's in- 
competent condition to drive a sharp bargain for a 
cow. The defendant took the cow, which he has now 
disposed of, and gave plaintiff his note in payment. 
The note being due plaintiff now sues upon it and 
defendant pleads his infancy in defense. Can plain- 
tiff collect? If not, what other remedies would be 
available to plaintiff to recover the value of the cow 
to which infancy would not be a defense ? (Did plain- 
tiff ratify by bringing the action on the note ?) 

Walker v. Davis, 1 Gray, 506. 

See Drude v. Curtis, 183 Mass. 317, 67 N. E. 317, 62 L.R.A. 

755, 756. 
Williston Sales, see. 15, 17, 19. 
36 L.R.A.(N.S.) 33, 48, n. 

Problem 12. Suppose a marriage is compelled be- 
tween A and B by threats of violence against A of 
such a nature as to inspire just fear of great bodily 
harm if A does not consent. Is it voidable? If A 
without constraint, cohabits with B after the mar- 
riage, does he ratify it and make it binding ? 
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Boutterie v. Waldron, 27 L.R.A.(N.S.) 805. 
See 16 L.R.A.(N.S.) 938, n. 

27 L.R.A.(N.S.) 803, n. Duress for which marriage may- 
be annulled. 

Problem 13. A, an insolvent debtor, made a com- 
position with his creditors C, D, E, F and G whereby 
A conveyed all his property to T in trust for the 
creditors. By the terms of the composition, which 
was made under seal, A was expressly released from 
all liability to the creditors and to each of them. The 
signature of C to the composition was secured by 
A's son B. Out of his own property and without any 
request or suggestion from A, but with A's knowl- 
edge, B gave to creditor C the sum of $1,000 to secure 
his signature and none of the other creditors knew of 
that fact until after the composition was signed by 
all the creditors, the property conveyed to the trus- 
tee, and the trustee was ready to pay the first divi- 
dend. D, E, F and G are demanding that T shall not 
pay C anything and A wants to know whether their 
demand is sustainable and how A stands with refer- 
ence to C. What are the rights of the parties? (N. 
W. 1915.) 

Kullman v. Greenebaum, 92 Calif. 403, 2 W. Cas. 520, 

522, n. 
2 Brit. Rul. Cas. 460, n. Composition with creditors; 

preference created by act or undertaking of third party. 



CHAPTER XIV. 

INCAPACITY OF PARTIES AS INVALIDAT- 
ING CONTRACTS. 

Problem 1. Give the various sources of incapacity 
to contract: 

(a) What contracts of an infant are valid until 
rescinded? 

(b) A, an infant, deeds land to B, who takes pos- 
session, making improvements from year to. year, to 
the knowledge of A. One year after delivering the 

I deed A becomes of age. How soon thereafter must 

A bring suit if he would have the deed cancelled by 
reason of his incapacity to contract? 

1. Could he avoid the deed before reaching his 
majority? 

2. Discuss the rights and the remedies of the 
parties to such a transaction. (Michigan.) 

See Williston, Sales, chap. 2. 
51 L.R.A.(N.S.) 28, 31, note. 

Problem 2. A, a boy eighteen years of age, on 

Aug. 1, 1902, bought of B, a dealer in automobiles, 

a small machine for $2,500. The sale was made on 

credit and A has never paid for the machine. The 

auto was destroyed by fire in 1903. Afterward A 

moved to a distant state. In 1910, he returned to 

live in his home town, and meeting B on the street 
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a few days after his return, A apologized to B for 
never having paid for the automobile, and stepping 
into a nearby bank wrote out and signed a promis- 
sory note for $2,500 payable to B thirty days from 
date and gave it to B in payment of the old debt. A 
statute of the state provided that all actions on sim- 
ple contract debts must be brought within three years 
from the time thev were contracted. When the note 
fell due A refused to pay it. B immediately sued on 
the note. Could B recover? (Michigan, 1910.) 

53 L.R.A. 365. 

Problem 3. A, an insane person, but not officially 
declared so, contracted with B, who did not know 
of A's mental condition, to sell B an automobile 
worth $1,200 for the sum of $1,000; the machine was 
to be delivered 60 days after the making of the con- 
tract, and the purchase price was to be paid ten days 
after the delivery of the machine. A delivered the 
machine to B 60 days after the making of the con- 
tract. Ten days thereafter A demanded the pur- 
chase price of B, and B refused to pay it, claiming 
that he had just learned that A was insane. A con- 
servator was appointed for A, who sued B for the 
purchase money. Decide the case. (Michigan, 1911.) 

See 18 Am. St. Rep. 573, note. 

Atwell V. Jenkins, 163 Mass. 362, 40 N. E. 178, 28 L.B.A. 
694. 



CHAPTER XV. 

STATUTE OF ITRAUDS AND CONTRACTS 
REQUIRED TO BE IN WRITING. 

Problem 1. What are the provisions of sections 
4 and 17 of the English Statute of Frauds of 1676, 
29 Car. 2, which has furnished the model for Ameri- 
can statutes'? 

Wald'e Pollock, Contracts, pp. 169, 178. 
Potts, English Law of Contract, p. 313, 329. 

Problem 2. What are the provisions of the Stat- 
ute of Frauds of your state? Copy them. 

Problem 3. Can an action be maintained on a 
written proposal for the sale of land, signed by one 
party but agreed to orally by the other! 

Wald's Pollock, Contracts, p. 180, 181 n. 26. 

28 L.R.A.{N.S.) 680, n., 43 L.B.A.(N.S.) 410, note. 

Problem 4. Is a right under a contract for the 
purchase of land an interest in real estate and must 
a transfer thereof be made in writing? Will a verbal 
transfer, accompanied by deliveiy of the original 
contract, accomplish the purpose f 

Flinner v. McVay, 37 Mont. 306, 96 Pae. 340, 19 L.B.A, 
(N.S.) 879. 

Problem 5. Smt by the buyer on a contract to 

23 /£ 353 
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sell real property. The memorandum of the agent 
read, ** Estate on Congress Street owned by Sarah A. 
Hill. ' ^ Defendant owned two estates. Is the memo- 
randum sufficient to satisfy the Statute of Frauds? 
May letters from the owner to the agent be intro- 
duced to show which estate was referred to in the 
memorandimi ? 

Doherty v. Hill, 144 Mass. 465, 1 W. Cases, p. 655. 

Problem 6. Which one of the following subjects 
of contract is covered by the 4th section of the Stat- 
ute of Frauds? 

a. A crop of growing turnips. 

b. A crop of growing grass. 

c. A crop of growing corn. 

d. An acre of standing timber. (Mich. 1908.) 

Wald's Pollock, Contracts, p. 178. 

WilUston Sales, 47 L.R.A.(N.S.) 877 (timber). 

Problem 7. Which one of the following contracts 
must be reduced to writing under the Statute of 
Frauds ? 

(a) Mutual promises of marriage made January 
1, 1909, to be performed March 1, 1911. 

(b) A contract for the sale of a growing crop of 
grass. 

(c) A contract for a portrait to be painted by an 
artist. 

(d) A contract for a right of way on land or 
through the air over another's land. 
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(e) A promise to leave $1,000 by will, the pron 
ise having been made some five years before tl 
death of the promisor. (Mich.) 

W. P. Contr. pp. 172, 173, 175. 
37 L.R.A.(N.S.) 639 (devise). 

Problem 8. Plaintiff wrote defendant at Detroi 
asking the terms on which he would be willing t 
sell 20 shares of Michigan Savings Bank stock. D( 
fendant replied by letter: **I would not sell for les 
than $154 net at this time.'' Immediately on receip 
of this letter plaintiff notified defendant by telephon 
that he would pay $154 net. Defendant answered b; 
telephone that he accepted the offer and would senc 
on the stock, but did not do so and refused to delive: 
the stock on demand. Plaintiff brings suit. (Mich.^ 

Sprague v. Hosie, 155 Mich. 30, 19 L.R.A.(N.S.) 874. 
Hewson v. Peterman M. Co. (Wash.) 51 L.R.A.(N.S.; 
398, n. 

Problem 9. B said to C: *'If you will sign A's 
bond to X for $500, I will save you harmless, if yon 
are called on to pay anything under the bond.'' C 
signed the bond with A, and was thereafter compelled 
to pay the bond. The contract between B and C was 
imwritten. Can C recover of B? (Michigan.) 

Boyer v. Soules, 105 Mich. 35. 

Problem 10. A is a contractor and makes a con- 
tract with B to build a house for B for $5,000. B 
requires a bond of A, and A asks C to go surety on 
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the bond. C objects, but D tells C that if C will go 
surety for A on the bond, he, D, will hold C harm- 
less. C thereupon executes the bond with A. A 
breaks his contract, and C has to pay B $1,000 dam- 
ages. Can C recover this amount from Dt (North- 
western, 1897.) 

Nugent V. Wolfe (1886) 111 Pa. St. 471, 2 W. Cas. 510. 
Resseter v. Waterman, 151 lU. 169, 2 W. Cas. 514. 
See 42 Am. St. Rep. 186-194, n., 126 Am. St. Bep. 512. 

Problem 11. A owes B $100. C says to B: "If 
you will release A, I will be responsible for the debt." 
B thereupon orally promises C to release A and in- 
forms A that he is released. B thereafter demands 
payment of the debt from C, but is refused. B then 
sues C for the amount. Defense, Statute of Frauds. 
(Cornell, 1899. First Term.) 

Booth V. Eighmie, 60 N. T. 238, 2 W. Cas. 505. 
See 9 L.R.A.(N.S.} 54, a., 22 L.R.A.(N.S.) 1084, n. 

Problem 12. A, the owner of a steamboat, procured 
of B for use on the boat a patented device, agreeing 
to pay a royalty of $100 per year for the use of the 
device during the life of the patent. In case the boat 
was lost at sea no royalties were to be paid thereafter. 
The patent had ten years to run and the agreement 
was oral. A paid yearly for three years and then 
declined to pay further. B brings suit. (Michigan.) 

Wald'a Poll. Contr. p. 175, 176, n. 57. 
3 L.R.A. 340, n. Performance depending on contingent 
events. 



STATUTE OF FRAUDS. 357 

Warner v. Texas & Pae. By. Co. 164 U. S. 418, 41 L. ed. 

495, 17 Sup. Ct. Rep. 147, 1 W. Cases, p. 563. 
Cherry v. Heming & Needham, 4 Exch. 631, 1 W. Cas. 578. 

Problem 13. (a) Criticize the following pas- 
sages, and state the correct rule: 

**A, desiring to buy a pair of shoes, B said to the 
shoemaker, 'Let A have the shoes and I will see you 
paid. ' This promise is direct and not within the stat- 
ute.^' 

Ashley's Law of Contracts, 251. 

**If one says to another, * deliver goods to A and 
* * * I will see you paid' or *I will pay you if he 
does not' or uses words equivalent thereto * * * the 
undertaking is collateral and not valid imless in writ- 
ing.'' 

Sterrett, J., in Nugent v. Wolfe, 111 Pa. St. 471, 481. 

(b) **In order to induce A, B and C to give a 
musical festival, and in*expectation of increased pat- 
ronage therefrom, the O. G. Railroad Company guar- 
anteed to A, B and C the payment of the expenses 
of such festival. The festival was not a success, and 
cost A, B and C $1,000. Can they recover?" 

(Bar Examination question.) 

In answering, assume (1) that the company ** guar- 
anteed" in writing, and then (2) that it ** guar- 
anteed" orally. (N. W. 1913.) 

Bourkmire v. Darnell (Q. B. 704) 3 Salk. 15, 1 W. Cas. 
504. 
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Saginaw Milling Co. t. Mower, 154 Mich. 620, K. Cas. 
1146. 

Problem 14. Plaintiff made an oral contract to 
cut and saw into logs the trees on 350 acres of defend- 
ant's land, for defendant's saw mill "as fast as de- 
fendant should need the logs for use in his mill." 
The mill rimning at its ordinary capacity would re- 
quire three or four years to work the logs up and it 
was not the intention or understanding of the parties 
that the contract was to be performed within a year. 
All the wood might have been cut within a year. 
Was the contract void under the Statute of Frauds? 

Plaintiff had cut part of the logs when defendant 
refused to allow plaintiff to complete the contract. 
Is part performance of a contract sufficient to take 
the contract out of the Statute of Frauds where en- 
tire performance is not expected to be made within 
a year? 

White V. Fitts, 102 Me.-240, 66 Atl. 533, 15 L.R.A.(N.S.) 

313, K. Cases, 1190. 
Seymour v. Oelriehs, 156 Cal. 793, 106 Pacific, 88, 134 

Amcr. State Reports, 154, 20 Cyc. 285, 290. 
See 50 L.R.A.(N.S.) 454, note. 

Problem 15. The plaintiff, a dairyman, employed 
the defendant under a contract terminable by either, 
on a week's notice, but subject to an oral agreement 
that, for three years after quitting or being dis- 
charged from such employment, the defendant would 
not sell milk within four miles from plaintiff's route 
or sohcit his customers. 
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Action to enjoin breaches of the oral agreement. 

(1) Is it illegal as in restraint of trade? 

(2) Is it not to be performed by defendant within 
a year and so within the Statute of Frauds? 

Doyle V. Dixon, 97 Mass. 208, 1 W. Cas. 576. 

Reeve v. Jennings (1910) 2 K. B. 522, 24 H. L. R. 161. 



APPENDIX 

DIRECTIONS FOR BRIEFMAKIN6 

The following twenty-one rules cover the work of drawinj 
outline or skeleton briefs. Each rule here should be strictl: 
observed. Students should memorize these rules as stated, ani 
should understand the reasons for them. 

General Rules. 

1. Divide the brief into three parts, marked respectively, — 
introduction, argument, and conclusion. 

2. Arrange the arguments in the brief in logical order in 
the form of headings and subheadings. 

3. State each heading and subheading of argument in the 
form of assertions or propositions of fact or law, not of mere 
vague topics. 

4. Let each heading and subheading of argument contain 
but a single assertion or proposition, in order to insure con- 
densation and careful analysis. 

5. Arrange every co-ordinate series of statements in order 
of climax, unless this violates time order in expository matter, 
or logical order in argumentative matter. 

6. Indicate the relation between the headings and subhead- 
ings by means of margins, and letters, numbers, or other sym- 
bols. 

7. Let no heading or subheading be marked with more than 
one symbol. 

8. Indicate accurately all references, citations, and sources 
of information relied upon in the brief^ under the proper head- 
ing or subheading. 
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Roles for Inbxxluction, 

9. Id the first part of the introduction give all the facts and 
information necessary for an nnderstanding of the case. Dis- 
tinguish tiie main issues by briefly stating admitted matter, 
excluding irrelevant matter, and contrasting the principal con- 
tentions of the one side with those of the other; thus showing 
the essential points to be established or overthrown. 

10. At the end of the introduction make a terse statement 
of the precise issues presented by the case which the court 
must decide, and of the divisions and order in which they will 
be' taken up. 

11. Let the introduction contain only statements, the truth 
of which must be acknowledged by both sides for the purposes 
of the argument. 

RqIm for Argument. 

12. Let the argument proper state the gist of all the rea- 
sons and authorities relied upon in the case. 

13. In the argument let each main heading read as an af- 
firmation of, or as a reason for, one of the issues to be estab- 
lished. 

14. Let each subheading, or scries of subheadings, read as 
a reason for the truth of the heading above it. 

15. Support the main propositions or arguments by enough 
subordinate propositions to give the various reasons for the 
main contentions, and in like manner support the subordinate 
propositions, if there are further points to be made. 

16. Cite cases and authorities under the specific subordi- 
nate propositions which they sustain. 

17. Use great care to make the prepositions of the argument 
as concise, cogent, and pointed as possible. Avoid flitter- 
ing generalities, platitudes, repetitions, and trite or sweeping 
assertions, which carry no thought or conviction. 

18. A careful analysis and a logical argument of a case on 
principle, supported by two or three strong cases on the essen- 
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tial points is the way to win. Beware of too many cases or ol 
any case which does not hit the nail on the head. The court 
has only limited time and patience. 

19. Objections to be refuted should be dealt with as they 
arise. Hold your opponent strictly to the proof of his case. 

20. In phrasing refutation the heading should state clearly 
the argument to be answered. 

Sule for Conclusion. 



21. The conclusion should contain a summary of the essen- 
tial points of the argument. 

Note : — The skeleton brief here suggested is intended as the 
mere iron framework or outline guide of a complete written or 
oral argument. The training in the observance of these rules 
will compel searching analysis, conciseness, thoroughness, and 
a clear order and method of treatment which should appeal at 
once to any court. The complete argument may be readily 
built up upon this framework, with such attributes of style, 
emphasis, elaboration, illustration, and persuasion as may be 
appropriate. 

I am indebted for the substance of several of these rules to 
a forthcoming work on Argumentation and Debate by my col- 
league, Professor J. M. O'Neill. For illustrations of outline 
briefs, see also W. T. Foster, "Argumentation and Debating," 
chap. 9, and App. IV. and V. pp. 359, 371. 
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